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AN INVITATION TO LAWYERS: 





You are cordially invited to use the facilities of the Stenographic 
Service Office, which will be maintained in the Regency Suite, on the 


Fourth Floor of The Waldorf-Astoria, during the annual meetings of 





the American Bar Association and the National Conference of 


Commissioners on Uniform State Laws. 


A staff of expert stenographers will handle your business 
correspondence and perform other necessary stenographic assignments, 


z without charge. 


This complimentary service has been provided at these meetings for 
the past 37 years by the Fidelity and Deposit Company, an organization 


which has specialized in meeting the bonding requirements of 


attorneys since 1890. 
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This Month’s Cover 


On Sunday, July 28, the American Bar Association will dedi- 
cate a monument at Runnymede, in the County of Surrey, 
England, the site of one of the great events in the history 
of the English-speaking people, King John’s granting of 
Magna Charta on June 15, 1215. Our cover this month depicts 
the scene on the banks of the Thames that June morning 
‘a years ago. The line drawing is by Charles W. Moser, of 
icago. 
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For the Federal Tax Problems 
of the Average Business or In- 


dividual .. . Under Today's Law 
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Sound, dependable answers to the 
puzzling questions involved in unfolding 
federal tax changes call for a sound, 
dependable source of continuing facts and 
guidance . . . and here it is! 


* Week after week, each issue of Federal 
Tax Guide Reports swiftly, faithfully 
hurries to subscribers the last word, the 
newest development, the latest twist and 
turn of events in federal taxation -- of 
interest or importance in the everyday 
conduct of business and personal federal 
tax affairs. 


® For CCH's Federal Tax Guide Reports 
span the’ whole work-a-day world of federal 
taxation for revenue -- statutes, regula- 
tions, rulings, court and administrative 
decisions, returns, forms, reports, in- 
structions. Pertinent full texts, filled- 
in forms, detailed explanations, editorial 
comments and suggestions -- plus a wealth 
of friendly hints, tips, knacks, and 
pointers, from week to week, make clear 
exactly what to do, and how and when 

and why. 


© A welcome new addition to each weekly 
REPORT is the time-saving, fast-focusing 
"TAX WEEK" accompanying each issue. Clearly 
and concisely it highlights the week's tax 
developments, and tells where in the REPORT 
each is covered in full detail. 


® Concise, compact, understandable, 


_ here is the dependable reporter on the 


federal taxes of the ordinary corporation, 
the average individual, partnership, or 
business. Two Loose Leaf Compilation 
Volumes are included without extra charge 
to start new. subscribers off on the right 
foot. 
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The President's Page 


David F. Maxwell 


It seems incredible that this will 
be my last message as your Presi- 
dent; for time has literally flown by 
as we have attempted to telescope 
a year’s activities into eleven short 
months. To review the record of the 
Association’s achievements during 
the current term would be pointless. 
The strength of Association 
stems from the continuity of leader- 
ship and the development of proj- 
ects from one administration to an- 


our 


other. 

Just as the finished business of 
1957 was the culmination of efforts 
expended by hundreds of devoted 
and dedicated members in many 
fields, so the fruits of the year to 
come will grow from seeds planted 
now. Therein lies the strength of 
our Association. 

One example of the spirit which 
impels us forward and the results 
it will produce in the public inter- 
est is reflected by a report just com- 
pleted by the research staff of the 
Cromwell Library under the direc- 
tion of John C. Leary. 

It shows that the House of Dele- 
gates or the Board of Governors dur- 
ing calendar years 1955, 1956 and 
1957 through the May meeting of the 
3oard adopted one hundred and 
thirteen resolutions pertaining to 
forty bills and one House Resolution 
introduced in the 84th and 85th 
Congress. The subjects covered in 
that short span are as numerous and 
varied as those offered in an average 
school curriculum and_ range 
fm administrative law to taxation. 

Numerous inquiries received from 
t ne to time from our own members 


as well as from members of the Con- 
gress regarding the attitude of the 
Association toward pending legisla- 
tion led to the preparation of the re- 
port, the first of its kind in the his- 
tory of the Association. The study is 
carefully indexed under subjects and 
bill numbers and lists the Section or 
Committee of the Association spons- 
oring each resolution. 

To each Committee or Section is 
generally entrusted the responsibil- 
ity for implementing the Associa- 
tion’s action by advocating its posi- 
tion before the appropriate Senate 
or House Committee and by follow- 
ing the progress of the particular 
bill in Congress. Effective action in 
this respect requires constant liaison 
with the staff of the congressional 
committee by the Association’s rep- 
resentative who must be available to 
testify and for consultation upon 
short notice. For our voluntary 
members to function in this manner 
imposes an intolerable burden, be- 
cause they are frequently far from 
the nation’s capital and have an in- 
adequate expense allowance and no 
technical assistance available. 

Furthermore, it is virtually impos- 
sible in view of the ever-increasing 
number of bills introduced in the 
Congress for any Section or Com- 
mittee to be informed of the detail 
of all legislation which may be inim- 
ical to the interest of the Associa- 
tion. 

Therefore, the Association pro- 
poses to: 

1. Engage a competent lawyer as 
director for the Washington office. 
He will be charged with the duty of 










co-operating with Committees and 
Sections of the Association in ex- 
pediting its legislative program and 
will also be available for such tech- 
nical assistance as may be necessary 
in the field. . 


2. Expand the jurisdiction of the 
Special Washington Committee to 
make its services available to all Sec- 
tions and Committees in connection 
with either pending bills or pro- 
posed bills requiring congressional 
sponsorship. 

3. Maintain the roster of bills as 
prepared by the Cromwell Library 
on a permanent basis so that the po- 
sition of the Association with re- 
spect to any bill may be ascertained 
instantly without requiring tedious 
and time-consuming examination of 
old records. 

Lest anyone misunderstand, it 
should be made abundantly clear 
that none of this contemplates lobby- 
ing within the accepted definition of 
the term by the Association or by 
anyone in its behalf. The director 
of the Washington office will have 
no authority to discuss pending leg- 
islation with any member of the 
Congress nor will he attempt in any 
manner to influence legislation. 

The function of keeping the mem- 
bers of Congress informed as to the 
position of the Association on bills 
clearly falling within the purposes 
of the Association and affecting the 
public interest will continue to be 
performed by the members of the 
Association to whom specific man- 
date is given by the House of Dele- 
gates or the Board of Governors. As- 
(Continued on page 644) 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications or excerpts therefrom which it will 
publish and to reject others. The Board is not responsible for matters stated or 


views expressed in any communication. 





The Warsaw Convention 
Is Not So Outrageous 


I have read with attention Clifford 
N. Gardner’s advice to our fellow- 
members who “Are Going To Fly to 
London”, in the May issue of the 
JouRNAL at page 412. Mr. Gardner 
seems annoyed at the terms of the 
Warsaw Convention, which practi- 
cally guarantees that the air passen- 
gers to London will get up to $8,300 
for any injury without proof what- 
ever that the carrier is negligent. 

In Mr. Gardner’s own State of 
Minnesota, the top limit for wrong- 
ful death is only $17,500, and the 
plaintiff also has the burden of 
proof. In Wisconsin, the limit is only 
$15,000, likewise in Indiana. In Col- 
orado it is $10,000. Quite recently 
the Colorado limit was $5,000. May 
we suppose that Mr. Gardner also 
thinks those limits are “the greatest 
writing since the advent of paper 
money’? 

The Warsaw Convention reverses 
our usual rule as to burden of proof. 
In that aspect it is like workmen’s 
compensation. Is that something to 
be publicly denounced? 

The JourNAL perhaps may not 
ethically tell us where and how to 
insure. But any broker can get us an 
annual policy for travel hazards, by 
ship, train, hired car, bus, moving 
staircase, with high coverage and 
low cost. In the famous “Elizabeth” 
accident when Secretary Patterson 
lost his life, it was quickly an- 
nounced that sundry passengers had 
$800,000 of personal accident poli- 
cies, which paid within a_ week. 
Those who luxuriate in negligence 


lawsuits are still litigating those ac- 
cidents which happened in 1951- 
1952. 

Our Bar Association has a pro- 
gram of life insurance which I be- 
lieve covers travel risks, including 
air. That eases any alarms aroused 
by Mr. Gardner’s warning. 

What concerns me is that Mr. 
Gardner has not seen that his own 
state and several populous neighbor 
states also place top limits on death 
lawsuits, and also compel the passen- 
ger plaintiff to prove the carrier’s 
negligence, a heavy burden which 
the Warsaw Convention eases. 

European lawyers are astonished 
by the chaos of our forty-eight state 
death laws. Our time limits are a 
trap for the unwary. Minnesota al- 
lows three years, but Wisconsin al- 
lows two, while Illinois, Pennsylva- 
nia and California allow only one. 
And Maryland 
months. 


allows eighteen 
The Warsaw Convention 
allows a standard two years and now 
governs in over ninety countries and 
colonies and territories. There are 
no tricky time variations from coun- 
try to country. 

One wonders why Mr. Gardner 
cites the Ulen case: that passenger 
recovered what the jury verdict 
found to be her damage, $25,000. He 
cites the Froman case: It may fairly 
be observed that Miss Froman al- 
leged that the pilot was negligent; 
that the pilot took the stand and 
testified as to what he did; and that 
the jury believed him. It is also note- 
worthy that the co-pilot was not 
called to the stand by her counsel 
to contradict the pilot. In Minnesota 
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a verdict of no negligence defeais 
the plaintiff utterly; under the Con- 
vention, Miss Froman still got $8,300. 

Under our present-day American 
negligence system, many passengers 
by air, by rail and on the highway 
daily bear their own losses. Dean 
Pound, with his usual farsighted wis- 
dom, has pointed out that our neg- 
ligence law is hitched to horses and 
buggies and is not geared to the 
modern machine—16 NACCA_ Jour- 
nal, page 1. 

In the personal accident field, 
there is much to think about and to 
reform. I suggest, however, that the 
Warsaw Convention is not such a 
bad boy. In an aviation world among 
a large number of nations with 
widely differing systems of law, it is 
fairer than most, and money-wise is 
not so different from Minnesota and 
Indiana and Colorado. 

The real trouble with air travel is 
the uncertainty of winds and fogs. 

“If you have time to spare, you 
may travel by air” is an old by-line. 
Thousands of us are going to Lon- 
don by ship. 

Happy Landings to all. 


ARNOLD W. 
New York, New York 


KNAUTH 


Admission to Practice 
in the First Circuit 


Mr. Williamson’s article entitled 
“Disparate Rules of Admission in 
Federal Courts”, in the August, 1956, 
issue of the JouRNAL, has_ been 
called to my attention. 

First, he commends the United 
States Courts of Appeals in seven 
circuits for requiring “only the ac- 
creditation for admittance to the 
Supreme Court of the United States”. 
He refers to these circuits as “open 
land”. 

Then he attacks three circuits as 
maintaining “moats and lower bat- 
tlements” against admission of attor- 
neys and directs his initial and most 
lethal charge against the First Cir- 
cuit as requiring that “the attorney 
must have been previously admitted 
to practice in some other Uni/ed 
States appellate court” [Italics sup- 
plied]. 

(Continued on page 5°5) 
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published monthly 





American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Asso- 
ciation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Anti- 
trust Law; Bar Activities; Corporation, Banking and 
Business Law; Criminal Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; 
Legal Education and Admissions to the Bar; Mineral 
and Natural Resources Law; Municipal Law; Patent, 
Trademark and Copyright Law; Public Utility Law; 
Rea! Property, Probate and Trust Law; Taxation; and 
the Junior Bar Conference. Some issue special publica- 
tions in their respective fields. Membership in the 
Junior Bar Conference is limited to members of the 
Association under the age of 36, who are automatically 






enrolled therein upon their election to membership in 
the Association. All members of the Association are 
eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JouRNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the 
other Sections are as follows: Administrative Law, 
$5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Cor- 
poration, Banking and Business Law, $5.00; Crim- 
inal Law, $2.00; Insurance, Negligence and Compensa- 
tion Law, $5.00; International and Comparative Law, 
$5.00; Judicial Administration, $3.00; Labor Relations 
Law, $6.00; Mineral and Natural Resources Law, $5.00; 
Municipal Law, $3.00; Patent, Trademark and Copy- 
right Law, $5.00; Public Utility Law, $3.00; Real Prop- 
erty, Probate and Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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American 
Bar Association 


HEADQUARTERS OFFICE: 
1155 EAST 60th STREET, CHICAGO 37, ILLINOIS. Telephone: HYde Park 3-0533 


WASHINGTON OFFICE: 


1025 CONNECTICUT AVENUE, N. W., WASHINGTON 6, D. C. 
Telephone: MEtropolitan 8-6124 


Officers and Board of Governors 1956-57 


President DAVID F. MAXWELL, Packard Building, Philadelphia 2, Pennsylvania 


Chairman, House of Delegates, CHARLES S. RHYNE, 726 Jackson Place, N. W., Washington 6, D. C. 
Secretary and Executive Director, JOSEPH D. STECHER, 1155 East 60th Street, Chicago 37, Illinois 


Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 
Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


The President, 


The Secretary, 
Ex Officio 
The Treasurer, 





First Circuit 


The Chairman of the House of Delegates, 


E_twoop H. Herrtrick, 11 Ashburton Place, 


Boston 8, Massachusetts 


Second Circuit 
Vermont 
Third Circuit 


OsMER C. Fitts, 16 High Street, Brattleboro, 


Vincent P. McDevirr, 1000 Chestnut Street, 


Philadelphia 5, Pennsylvania 


Fourth Circuit* 


DoucLas McKay, 


Barringer Building, Co- 


lumbia 1, South Carolina 


Fifth Circuit 
sissippi 


Joun C. SATTERFIELD, Box 1172, Jackson, Mis- 


Sixth Circuit 


E. SMYTHE GAMBRELL, Last Retiring President, C. & S. National Bank Building, Atlanta 3, Georgia 


TaAppAN Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


BLAKEY HELM, M. E. Taylor Building, Louis- 


ville 2, Kentucky 


Seventh Circuit 


Georce §. Gerrs, Jackman Building, Janes- 


ville, Wisconsin 


Eighth Circuit 


RIcHMOND C. Cosurn, 411 North Seventh 


Street, St. Louis 1, Missouri 


Ninth Circuit 


JouHN SHAW FIELD, 15 West Second Street, Box 


1291, Reno, Nevada 


Tenth Circuit 


Tuomas M. Burcess, Mining Exchange Build- 


ing, Colorado Springs, Colorado 


*The District of Columbia Circuit is considered a part of the Fourth Circuit for the purposes of the Board of Governors. 


Board of Editors, American Bar Association Journal, listed on page 624 


Advisory Board of the Journal 


CUTHBERT S. BALDWIN 
PHILIP R. BANGS 
STEPHEN W. BOWEN 
GEORGE E. BRAND 
CLAUDE E. CHALFANT 
WALTER CHANDLER 
HOWARD COCKRILL 
LELAND M. CUMMINGS 
JOSEPH J. DANIELS 
DEANE C. DAVIS 

JOHN A. DIENNER 
JAMES M. DOUGLAS 
FRANCES CRAIGHEAD DWYER 
WILLIAM W. EVANS 
JAMES D. FELLERS 
JOHN SHAW FIELD 
DONALD A. FINKBEINER 
P. WARREN GREEN 
JOSEPH W. HENDERSON 
FRANK L. HINCKLEY 
WILLIAM J. JAMESON 
NICHOLAS JAUREGUY 

J. LANCE. LAZONBY 
HUBERT S. LIPSCOMB 


New Orleans, Louisiana 
Grand Forks, North Dakota 
Tucumcari, New Mexico 
Detroit, Michigan 
Hutchinson, Kansas 
Memphis, Tennessee 
Little Rock, Arkansas 

Salt Lake City, Utah 
Indianapolis, Indiana 
Montpelier, Vermont 
Chicago, Illinois 

St. Louis, Missouri 
Atlanta, Georgia 

Paterson, New Jersey 
Oklahoma City, Oklahoma 
Reno, Nevada 

Toledo, Ohio 
Wilmington, Delaware 
Philadelphia, Pennsylvania 
Providence, Rhode Island 
Billings, Montana 
Portland, Oregon 
Gainesville, Florida 
Jackson, Mississippi 


582 American Bar Association Journal 


ORISON S. MARDEN 
WALTON J. McLEOD, JR. 


SHACKELFORD MILLER, JR. 


MORRIS B. MITCHELL 
EDWARD E. MURANE 
FRANK B. OBER 
CHARLES W. PETTENGILL 
ORIE L. PHILLIPS 

JOHN D. RANDALL 
WARREN H. RESH 
FREDERICK D. G. RIBBLE 
CLEMENT F. ROBINSON 
WILLIAM ALFRED ROSE 
ASHLEY SELLERS 

JAMES L. SHEPHERD, JR. 
E. B. SMITH 

REGINALD HEBER SMITH 
THOMAS TODD 

ROBERT W. UPTON 
MAURICE T. VAN HECKE 
JOHN J. WILSON 
CHARLES C. WISE, JR. 
CHARLES H. WOODS 
MELVIN T. WOODS 

LOYD WRIGHT 


New York, New York 
Walterboro, South Carolina 
Louisville, Kentucky 
Minneapolis, Minnesota 
Casper, Wyoming 
Baltimore, Maryland 
Greenwich, Connecticut 
Denver, Colorado 

Cedar Rapids, Iowa 
Madison, Wisconsin 
Charlottesville, Virginia 
Brunswick, Maine 
Birmingham, Alabama 
Washington, D. C. 
Houston, Texas 

Boise, Idaho 

Boston, Massachusetts 
Seattle, Washington 
Concord, New Hampshire 
Chapel Hill, North Carolina 
Lincoln, Nebraska 
Charleston, West Virginia 
Tucson, Arizona 

Sioux Falls, South Dakota 
Los Angeles, California 

















Se a me 











<-> cs oe 





3 NEW BOOKS FOR ATTORNEYS 



































FROM EVIDENCE TO PROOF: Ai Searching Analysis to Establish Fact. By Marshall Houts, Member 


of the Tennessee and Minnesota Bars. “A practical analysis of the real probative value of various 





types of evidence. In other words, when the lay witnesses and the experts have testified to a set of 





facts, do their statements and opinions prove the points at issue? The latest scientific knowledge i 





condensed in language a layman can understand and the reasons are set forth clearly. Thirty-three 





short chapters make the reading easy and contain a veritable storehouse of practical scientific knowl 





edge. The book is a bread-and-butter item in helping counsel to cross-examine alleged experts, to 





separate the real experts from the incompetents and charlatans and to clarify his thinking in the step 





from evidence to proof. To obain the same information, one would have to read volumes of technical 





lore and then call in an expert to interpret it. A lawyer engaged in trial work should peruse the chapter 





titles, read those that attract his interest, and either have the book on his shelf or available for future 
reference.”—American Bar Association Journal. Pub. ‘56, 416 pp., 150 il., Cloth, $7.50 






THE RULES OF EVIDENCE. By Marshall Houts. For the first time, the rules of evidence—difficult to 
locate in the great mass of reported cases—are stated in a clear, concise manner in less than 100 pages 
so that they can be easily located when a courtroom crisis develops. In seconds the reader can find 
rules governing: 


Competency Improperly Framed Questions 
Hypothetical Questions Privileged Communications 
Self-Incrimination The Best Evidence Rule 

The Parole Evidence Rule Aids to Memory 

Past Recollection Recorded Exhibits 

Photographs X-Rays 

Physical Evidence Hearsay 

Character Habit and Custom 
Impeachment Support 

Judicial Notice Offers of Proof 


Space is provided at the end of each rule for the reader to make his own notes on STATUTES and 
LEADING CASES applicable in his own jurisdiction for permanent, convenient reference. Pub. ‘56, 
‘160 pp., Cloth, $3.75 























UROLOGY AND INDUSTRY. By Leonard Paul Wershub, M.D., Associate Professor of Urology, New 
York Medical College. Includes 100 selected cases pointing out the MEDICO-LEGAL PROBLEMS in 
the field of Urology, under the Workmen's Compensation Laws. While the cases discuss only con- 
ditions of the urological tract, the problems arising in connection with such cases are definitely related 
to practically all traumatic injuries and diseases covered by industrial medicine. NEEDED BECAUSE: 


1) The Courts which administer these Workmen's Compensation Laws must have 
competent advice on the nature of complaints which are brought to them. 











2) The DOCTORS who advise them should have equally complete understanding 
of the legal technicalities in which they are likely to become entangled. 


MANY CASE REPORTS SELECTED TO ILLUSTRATE DIFFERENT LEGAL POINTS 
THE AUTHOR’S EXPLANATIONS ARE CLEAR AND BRIEF 


“The attorney can use this volume as a reference to help establish more clearly the causal relation 
of injuries and accidents or their aggravation as occurring in industry.”—Journal of the Aaa 
Medical Association. Pub. ‘56, 176 pp., Cloth, $5.00 
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or business expenses without reducing the initial amount of the death benefit 
provided by this policy. 


Cash and paid-up values are materially higher than those offered by conventional 
whole life policies. 





If you need and want $10,000 or more of permanent life insurance protection, send for full information 
about the revolutionary Executive today. 
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(Continued from page 580) 


Rule 7 of the Rules of the First 
Circuit reads in part as follows: 
“Any attorney or counsellor who has 
been admitted to practice in the Su- 
preme Court of the United States, 
any other United States court of ap- 
peals, any United States district 
court, or the highest appellate court 
of any state, commonwealth or ter- 
ritory may be admitted to 
practice in this court...” 
[Italics supplied]. This rule has 
been in effect since the revision of 
July 1, 1953. For several decades 
prior thereto, Rule 7 in all of the 
revisions contained, among the alter- 
native bar accreditations, the words 
“or any United States district court”. 
There is ne excuse for the error of 
Mr. Williamson in representing that 
the Rules of the First Circuit require 
that an attorney must have been pre- 
viously admitted to practice in some 
other United States appellate court. 
This groundless accusation should 
be retracted. 


Mr. Williamson represents that 
the Courts of Appeals for seven cir- 
cuits require only the accreditation 
necessary for admittance to the Su- 
preme Court of the United States, 
and he refers to the Rules of that 
Court as being lenient. Since our ad- 
mission requirements are so extreme- 
ly liberal, I am = constrained to 
observe that, although Mr. William- 
son’s “accredited legal traveler may 
journey with ease into the highest 
court in the land”, such traveler may 
journey with even greater ease into 
the Court of Appeals for the First 
Circuit. We do not require that the 
applicant have been a member of 
the qualifying Bar for any period, 
whereas paragraph 1 of Rule 5 of 
the Supreme Court requires such 
membership “for three years past”; 
we do not require a certificate or a 
personal statement endorsed by two 
members of the Bar, whereas para- 
graph 2 of Rule 5. of the Supreme 
Court does; and we charge no fee at 
all for admission, whereas Rule 52 
(f) of the Supreme Court requires a 


Appeals make a charge therefor. 
The foregoing comments are intend- 
ed to show by comparison that the 
requirements of the First Circuit are 
even more liberal than those of the 
Supreme Court of the United States; 
and these comments are made with 
full appreciation of the worthiness 
of the requirements for admission to 
the Bar of the Supreme Court of the 
United States as set forth in its Rules 
5 and 52(f). 

Finally, carelessness in research is 
evident in the fourth paragraph of 
Mr. Williamson’s article. There he 
refers to the requirements for admis- 
sion to the Bar of the Supreme 
Court and he cites “United States 
Supreme Court Rules 2 and 3”. Un- 
der the former rules of that Court, 
Rule 2 covered admission require- 
ments; and Rule 3 concerned law 
clerks and secretaries. Actually, the 
requirements for admission are con- 
tained in Rule 5 in the Revised 
Rules of that Court which have 
been in effect for more than two 
years. 

Rocer A. STINCHFIELD 
Clerk. 
United States Court of Appeals 
Boston, Massachusetts 

[Note: the editor regrets that this 
inaccuracy occurred and that it was 
not acknowledged in an earlier is- 
sue. | 


One of Our Authors 
Amends a Statement 


In my article, “The Good Law 
School,” 42 A.B.A.J. 1123, 1125, I 
stated that most schools do not add 
or deduct exam credit for oral class- 
room performance and that “the 
present rules of the Association of 
American Law Schools do not allow 
this mode of evaluation’’. This state- 
ment provoked a great deal of com- 
ment and denials. Finally, Dean 
Griswold of the Harvard Law 
School, this year’s President-Elect of 
the Association, told me expressly 
that no such rigid rule exists, which 
would forbid law schools to evaluate 
the students’ oral class work in con- 
nection with their final examina- 


fee of $25.00, and several Courts of tions. 
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My article made it clear, of course, 
that I did not like what I thought to 
be a “must” rule. I am very glad, in 
deed, to recant. 

REGINALD PARKER 


Willamette University 
Salem, Oregon 


The F.P.C. and 


State Jurisdiction 


In the February issue of the 
JournaL (page 131), Mr. Benja- 
min Wham and Professor Maurice 
H. Merrill, discussing the problem 
of federal pre-emption, refer to the 
decision of the Supreme Court in 
the Phillips case as appearing to 
have gone contrary to the expressly 
indicated congressional intention to 
preserve state jurisdiction over the 
local production and sale of natu- 
ral gas, but “nevertheless the Fed- 
eral Power Commission encroached, 
with the approval of the Supreme 
Court, upon the reserved State juris- 
diction”. The implication is hardly 
in accord with the facts. 

Having joined with the Solicitor 
General in a petition to the Su- 
preme Court for certiorari to the 
Court of Appeals for the District of 
Columbia Circuit and in the Su- 
preme Court brief on the merits in 
urging in the Phillips case (347 U.S. 
672) that the lower court was in 
error in holding that the Federal 
Power Commission had jurisdiction 
over sales by independent produc- 
ers, I thought the Commission, 
rather than encroaching upon the 
reserved state jurisdiction over pro- 
duction, as the article states, had 
been urging that the courts find 
sales by producers to be outside of 
its jurisdiction. The title of one of 
the cases with the Phillips case, No. 
418, F.P.C. v. Wisconsin, and in the 
lower court, Wisconsin v. F.P.C., 
205 F. 2d 705, and the remarks of 
the Supreme Court, especially its 
last footnote on page 712, should 
have indicated to these gentlemen 
that the Commission had _ resisted 
jurisdiction over independent pro- 
ducers consistently. Moreover, the 


(Continued on page 58°) 
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MARKS OF A TRADE. The snake, famed for healing 
power, coils on Aesculapius’ staff, age-old medical 
sign. The Greek word “‘caduceus”’ is from the verb to 
proclaim, The proclaimers of old carried a wand or 
staff—a caduceus—as a sign of their authority. Mercury, 
as messenger of the gods, carried a caduceus with 2 
serpents twined about it to denote wisdom, and 2 
small wings at the top signifying dispatch, 








“ORLON” and “DACRON” are trademarks, too 
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and symbols of free enterprise—protect them! 


As the caduceus distinguishes the medical profession, our 
trademarks distinguish the unique qualities and character- 
istics of our two modern-living fibers. ““Orlon” distinguishes 
our acrylic fiber; “Dacron”, our polyester fiber. As we use 
and protect these trademarks, they become more meaningful 
and valuable both to consumers and to the trade. 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron’’, write Textile Fibers Department, 
Section AB, Room N-4551, E. 1. du Pont de Nemours & Co. 
(Inc.), Wilmington 98, Deiaware. 


When using these trademarks, always remember to: 


Distinguish “Orlon’”” and “Dacron” —Capitalize and use 
quotes or italics or otherwise distinguish by color, lettering, 





art work, etc. Describe them—Use the phrase ‘‘Orlon” 
acrylic fiber or “Dacron” polyester fiber at least once in any 
text. Designate them—In a footnote or otherwise designate 
“Orlon” as Du Pont’s trademark for its acrylic fiber and 
“Dacron” as Du Pont’s trademark for its polyester fiber. 
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(Continued from page 586) 
Commission repeatedly disclaimed 
jurisdiction over independent pro- 
ducers in every case coming before 
it up until the time of the Phillips 
decision; e.g., Columbian Fuel Cor- 
poration v. F.P.C., 239 F. 2d 61 
(D.C. Cir. 1956). Since the Phillips 
decision the Commission has _rec- 
ommended passage of amendatory 
legislation to deal with independent 
producers on a different basis. 

At the end of the interstate trans- 
mission of natural gas, the Federal 
recommended 
Hinshaw 

further 


Commission 
of the so-called 
(68 Stat. 36) 
limiting the Commission’s jurisdic- 


Power 
passage 
amendment 


tion over sales by a natural gas 
company which purchases the gas 
at the border of or within a state in 
which the gas 
sumed. As poinced out by the House 
Committee reporting the Hinshaw 
bill, H. Rep. No. 899, 83d Cong., 
Ist Sess., the Commission had been 


is resold and con- 


THE TRAVELERS 


INBEMNITY COMPANY, HARTFORD 16, CONNECTICUT 


See Your Local Travelers Agent or Broker 
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with 


recommending remedial legislation 
of this nature since 1951 when it 
issued its Opinion No. 216 in Texas 
Illinois Natural Gas Pipeline Co. 
(10 F.P.C. 235). 

From the foregoing, it 
seem that the Federal Power Com- 
mission has not been seeking to en- 
croach on state prerogatives in the 
respects mentioned. 


would 


WILLARD W. GATCHELL 

General Counsel 
Federal Power Commission 
The Byrd-Bridges 
Amendment Again 

In an article published in the 
January, 1957, issue of the JoURNAL, 
on page 35, I discussed the measure 
introduced in the Senate by Senators 
Byrd and Bridges in January, 1956, 
proposing an amendment to the 
Constitution of the United States to 
require the balancing of the budget. 
This resolution, with a few slight 
changes, was introduced in the Sen- 
ate on January 22, 1957, by Senator 


igen gis 
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Bridges with the co-sponsorship of 
Senators Byrd, Curtis and Langer, 
and in the House on January 31, 
1957, by Congressman Ralph W. 
Gwinn. The resolutions are num- 
bered S. J. Res. 36 and H. J. Res. 
214, respectively. 

In further support of the argu- 
ment contained in my article pub- 
lished in the January issue, I quote 
from a statement issued June 20, 
1955, by Dr. Willford I. King, econ- 
omist for the Committee for Con- 
stitutional Government, as follows: 





In our nation, the latest instance of 
robbery on a grandiose scale took 
place between 1939 and 1951. In that 
period, because of failure to balance 
the national budget and resulting in- 
fiation, the general price level rese 
some 112%. This advance reduced by 
more than half the value of all proper- 
ty rights payable in terms of money. 
Amounts lost by some of the victims 
of this robbery are very roughly ap- 
proximated by the following figures, 
measured in dollars of 1955 value: 
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Billions 
Owners of bank deposits $ 135 
Beneficiaries of life 


insurance policies 152 
Holders of U.S. Savings 

Bonds 10 

$ 327 


To secure a complete total, there 
should be added to this sum the 
losses incurred by holders of miscel- 
laneous notes, mortgages, and bonds; 
but accurate figures for these items 
are not available. However, sample 
data above presented indicate the 
magnitude of the latest robbery 
brought about by failure to keep our 
money on a sound basis. 
Rosert B. DRESSER 


Providence, Rhode Island 


The Causes of 
Court Congestion 


The “Three Views on Court Con- 
gestion” appearing in the December 
issue were most enlightening and I 
trust that there will be more “views” 
published with respect to this sub- 
ject matter. 

It is my observation that court 
calendars are unduly congested for 
a number of reasons and that no 
one of them is the sole cause. Nei- 
ther will the elimination of one con- 
tributing cause bring the calendars 
up to date. For the purpose of this 
letter, I shall attempt to point out 
the more egregious of the contrib- 
uting factors. 

At the outset, litigants and law- 
yers alike seem to be of the impres- 
sion that courts exist for the pur- 
pose of compromising lawsuits with 
the aid and intervention of the ju- 
diciary. The result is that little or 
no serious effort is made by the liti- 
gants and their attorneys to com- 
promise before instituting suit. In 
fact, the knowledge that the judi- 
ciary will participate in effecting a 
compromise is tantamount to invit- 
ing congested court calendars. Our 
courts are not organized as arbitra- 
tion societies, but for the trial of 
substantial issues of law and fact 
on the merits. It was never intended 
that a judge of any court should act 
as a Claims adjuster, yet this is pre- 
cisely what many of them are doing. 
How can a jurist be impartial when 
in the course of attempting to ef- 
fect a compromise, he must neces- 
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sarily become partial? He must, if 
he acts in good conscience, seek to 
determine if plaintiff has a merito- 
rious cause of action, without the 
benefit of sworn testimony or other 
legal evidence. Having determined 
that plaintiff 
cause of action, the jurist proceeds 


has a_ meritorious 
to induce the defendant to pay some 
money to compromise the lawsuit. 
In so doing, the jurist has become 
partial. On the other hand, if a 
jurist refuses to participate in any 
respect in the compromise of litiga- 
tion and lawyers and litigants learn 
that when in court they must try a 
case, there is little doubt that fewer 
lawsuits will be instituted and that 
lawyers and litigants will make sin- 
cere efforts to compromise their law- 
suits before undertaking to try a 
case. The net result will be an au- 
tomatic reduction in the congestion 
of court calendars. 

facilitate the 
cases which must be tried, we should 
bave a trial Bar composed only of 
those who are thoroughly experi- 
enced in the trial of litigated mat- 
ters. This too, would serve to reduce 
the number of cases to be tried, 
since, among other reasons, mem- 


To trials of those 


bers of a trial Bar would be unwill- 
ing to waste their time trying un- 
worthy causes. Trials conducted by 
experienced _ trial would 
consume less time than is consumed 
by one who is untrained and un- 


lawyers 


skilled in courtroom practices, etc. 
Last, but not least, meritorious caus- 
es are less likely to be “lost” by 
skilled trial lawyers. And, above all, 
the hearts and minds of jurists, law- 
yers and litigants should react vio- 
lently against all offense against the 
canons of decency and fairness which 
express the notions of justice of 
English-speaking peoples. 
E. F. W. WiILDERMUTH 


Jamaica, New York 


Judicial Reform and 
The Christian Century 


I read with great interest the arti 
cle in the April, 1957, issue of the 
Journat referring to editorials from 
The Christian Century discussing 
the question whether the legal pro- 
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fession has properly discharged its 
responsibility in solving the problem 
of court congestion. I think you have 
rendered a great service in bringing 
this important matter to the atten- 
tion of your readers. 

I have worked for some time on 
judicial reform in Illinois, which 
you cite as one of the states in which 
major reorganization programs are 
being advanced by the Bar, and feel 
that the criticism contained in the 
editorials referred to is healthy and 
should be seriously considered by the 
legal profession. In all frankness, I 
must add however that I was dis- 
appointed in the last paragraph of 
your editorial chiding The Christian 
Century for not having by this time 
“abolished sin”. In my opinion it is 
neither a proper analogy nor apt 
response to the vital message The 
Christian Century seeks to convey 
to Bench and Bar. 

Louis A. KOHN 
Chicago, Illinois 


Lawyers Should 
Be Addressed “Esq.” 


In a letter on page 400 of your 
May issue, Franklin A. Thayer, Esq., 
called attention to the need for an 
identifying title to distinguish law- 
yers, and suggested coining the title 
“Cr.” for this purpose. 

But why not resurrect the time- 
honored title “Esq.”? 

Back in Massachusetts in 1910 
when I was admitted to the Bar all 
lawyers addressed each other in this 
manner and most laymen addressed 
lawyers in the same way. 

Therefore I suggest that the Amer- 
ican Bar Association adopt an ap- 
propriate resolution sponsoring a 
drive to popularize the title “Esq.” 

RoGER SHERMAN Hoar 
Milwaukee, Wisconsin 


He Likes “Cr.” 
As a Title for Lawyers 
I heartily support the views ex- 
pressed by Mr. Franklin Thayer in 
his letter printed in the May issue of 
the JOURNAL regarding the use of 
“Cr.” (Counsellor) as the title for 
the legal profession, much as that of 
“Dr.” (Doctor) used by the medical 





profession. This should tend to fur- 
ther strengthen the professional sta- 
tus of the law, in the eyes of the 
public. 

J. R. Correy 


Prairie Village, Kansas 


Army Officers 
Can’t Administer Justice 

The frenzied letters attacking Mr. 
Jacques’ indictment of military jus- 
tice are a pretty good indication that 
he came very close to the truth. 

My twenty-one months as an en- 
listed man doing Judge Advocate 
work left me with two strong im- 
pressions. First, Army officers try very 
hard to give the accused a fair trial. 
Second, by their very training they 
are totally incapable of administer- 
ing justice. 

An example of this deficiency is 
the special court of three officers 
which exonerated a defendant. They 
were thereafter called before the 
post executive officer and berated for 
their decision. You may be sure these 
men felt out the political climate the 
next time they exercised their func- 
tion as jurors. 

The second instance is the captain 
who proclaimed loudly that the 
trials were unnecessary, as the Army 
never brought charges against a man 
unless he guilty. Within a 
month this man was a member of a 
court. 


was 


The solution for this situation is 
necessarily a complex one. I do not 
believe that the basic fault lies with 
the substantive portions of the Uni- 
form Code of Military Justice. It lies 
rather with the personnel of the 
court. The UCM] provides for en 
listed personnel to sit on courts mar 
tial. In practice this provision has 
been nullified by appointing only 
master sergeants to the court. A trial 
by one’s peers—in some cases fellow 
privates—should be provided for. 

A second improvement 
would be achieved if a lawyer were 
to preside over special courts martial 
which now have a sentencing power! 


major 


up to six months. 

James D. GrirritH 
Chicago, Illinois 
(Continued on page 620) 
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Jurisdiction 
ARIZONA 


CONNECTICUT 
DisTRICT OF COLUMBIA 
ILLINOIS 


IOWA 


MAINE 
MICHIGAN 
MINNESOTA 
(Vacancy) 
MISSISSIPPI 
MONTANA 
NEBRASKA 

New HAMPSHIRE 
(Vacancy) 

NEw JERSEY 
OKLAHOMA 
PuERTO Rico 
SouTH CAROLINA 
SoUTH DAKOTA 
TEXAS 

VIRGINIA 


(Vacancy) 
WASHINGTON 


WYOMING 
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Results of Election for State Delegates 


Delegates Elected 
Walter E. Craig 
Phoenix 

Charles W. Pettengill 
Greenwich 

Francis W. Hill 
Washington 
Benjamin Wham 
Chicago 

Ingalls Swisher 

Iowa City 

David A. Nichols 
Camden 

Henry i. .Woolfenden 
Detroit 

*John'™®. Burke 

St. Paul 

John C. Satterfield 
Jackson 

Julius J. Wuerthner 
Great Falls 

George H. Turner 
Lincoln 

*Robert W. Upton 
Concord 

Sylvester C. Smith, Jr. 
Newark 

Howard T. Tumilty 
Oklahoma City 
Francisco Ponsa-Feliu 
San Juan 





Walton J. McLeod, Jr. 


Walterboro 

Roy E. Willy 

Sioux Falls 

James L. Shepherd, Jr. 
Houston 

**Lewis F. Powell, Jr. 
Richmond 

Richard S. Munter 
Spokane 

Edward E. Murane 
Casper 


Ballots 


Mailed 
543 


1325 


2991 


5450 


1291 


283 


2438 


1226 


615 


798 


255 


1893 


1351 


80 


550 


266 


3845 


1916 


1478 


245 


29,186 


Ballots 


Returned 


245 


439 


947 


2118 


635 


140 


1362 


701 


326 


266 


429 


142 


806 


645 


99 


266 


136 


1849 


1198 


686 


153 





13,504 


Percent of 
Return 

45 

33 

32 


39 


49 


48 
63 
46 
62 


167, 





expiring with adjournment of 1958 Annual Meeting 


fo fill vacancy 
**To fill vacancy expiring with adjournment of 1959 Annual Meeting 
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‘Basic and infinitely valuable . . . one of the 


clearest and simplest studies of the subject.” 


—Eugene S. Loughlin, Chairman, Conn. Public 
Utilities Commission, former President, Nat'!. 
Assn. of Railroad and Utilities Commissioners 


PUBLIC UTILITY 
REGULATORY LAW 


by Everett C. McKeage 


For twelve years, Chief Counsel of the 
California Public Utilities Commission 


Every practitioner of public utility and administra- 
tive law, and every law library, should have a copy 
of this penetrating analysis of regulatory proceed- 
ings, by a recognized authority in the field. Covers 
such vital topics as the valuation of public utility 
property, the due process concept, state regulation 
of air carriers. Of great value to air transport, rail- 
road, and gas and electric companies, and their 
legal counsel. 


FROM THE REVIEWS: 


“Concise yet comprehensive.”—Texas Law Review. 
“Gets to the heart of regulatory proceedings.”— 
Wall St. Journal. “Useful material not to be found 
among the usual reference sources.”"—Commercial 
Law Journal. “Very readable . . . useful to both 
beginner and seasoned practitioner.”"—The Brief 
Case. 
$5.00 at your bookstore, or from 


VANTAGE PRESS, INC. 


120 West 31 Street New York 1, N. Y. 














LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 
Our sixth reprinting of 
this useful pamphlet 
Price 50 cents 


Copies may be secured 


from 


AMERICAN BAR 
ASSOCIATION JOURNAL 


1155 East Sixtieth Street 
Chicago 37, Illinois 
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Our informative 
brochure, “What Every 
Property Owner Should 

Know About Appraisals?’ 
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discussing appraisals 
with clients. To receive 
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Broadway, 315-A, Los 
Angeles 14, Calif. 
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SERVICTE 


This month, and every month, at least 6000 
lawyers will be getting free, up-to-the minute 
information on statutes, rulings and regulations 
governing incorporation, qualification and other 
corporation filings —just by calling the nearest 
CT office. CT has that information—for lawyers 
only—for any state, any Canadian province. 
See for yourself how easy and sure CT service 
makes your corporation work. 
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The United States Supreme Court: 





Symbol of Orderly, Stable and Just Government 


by Herbert Brownell, Jr. - Attorney General of the United States 


Mr. Brownell points out that the umpire is never a favorite with anyone, no 


matter how right he may be. And the Supreme Court, as the umpire of our great 


legal controversies, has been the target of bitter criticism throughout its history, 


some of the heaviest bricks thrown at it including those tossed by Jefferson, Lin- 


coln and the late Senator Borah. In spite of it all, the Court today is the recog- 


nized and unchallenged arbiter of equal justice under law. In this article, originally 


an address prepared for delivery at the Fifty-Fifth Annual Banquet of the Colum- 


bia Law Review, the Attorney General discusses the history of the Court and some 


of its decisions, now landmarks of constitutional law, that aroused a storm of 


controversy when they were first handed down. 





From decade to decade in our his- 
tory, the Supreme Court has been 
the center of storms of controversy 
and sectional rancor. Out of every 
tempest, it has emerged with en- 
hanced prestige, the most highly es- 
teemed judicial tribunal in the 
world. 

At times, the Court has been ac- 
cused of being too reactionary; at 
other times, too radical. And there 
have been periods during which it 
has been simultaneously the target 
of both the conservative and libera! 
groups in our nation. It is important 
it this time for all of our people, 
and particularly for our lawyers, to 
view the role of the Court in its 
proper perspective. 

At the time of the adoption of the 
Constitution, our founding fathers 
sought to charter a government 
which would not be so all-powerful 
as to threaten individual liberty or 
desirable local autonomy and yet be 


strong enough to foster our growth, 
well-being and eminence as a great 
nation. 

In order to strike the right bal 
ance by which these two objectives 
could be achieved, the Constitution 
granted certain powers to the exec- 
utive, legislative and judicial branch- 
es of the Government which would 
constitute checks and balances upon 
each other. It reserved the balance 
to the states. By these means, it was 
hoped to prevent undue concentra- 
tion of governmental power in the 
hands of any one segment—the first 
step to despotism. 


The Supreme Court .. . 
A Legal Umpire 

Those of us who attend ball 
games know that there is one man 
on the field who is never a favorite 
with anyone. He is the umpire of 
our national pastime. Every time he 
“calls a close one”, he is “panned” 


by one team or the other and by the 
fans, no matter how right he may 
be. How true this is of our Supreme 
Court. It is the national umpire of 
all great legal controversies. 

The history of our nation is re- 
flected in about 350 volumes of the 
United States Supreme Court Re- 
ports. It contains the story of strug- 
gles for power between state and 
federal governments; the contests 
local 
rule; the conflicts between creditor 
and debtor classes; the tugs between 
economic concentration and individ- 


between centralization and 


ual enterprise; the reconciliation of 
the nation’s security, safety and 
man’s liberties. 

There have been many periods in 
our history when, regrettably, sec- 
tionalism and _ self-interest have so 
befogged the real issues that the im- 
portance of the Court’s decisions to 
the strength and growth of the coun- 
try have been temporarily obscured. 

The earliest attack against the 
Supreme Court was directed by Jef- 
ferson because the Court had under- 
taken to pass upon the constitution- 
ality of a congressional act. In 
Marbury v. Madison, Chief Justice 
Marshall laid down the principle 
that it was “the province and duty of 
the judicial department to say what 
the law is”, and that, if a statute of 
Congress and the Constitution col- 
lide, the former must yield since the 
Constitution is the supreme law of 
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the land. There were no precedents 
for such a holding in this country. It 
was contrary to English law where 
Parliament was almost omnipotent. 
Men like Jefferson felt that each de- 
partment of government should pass 
on its own exercise of authority. 
They were critical of the decision of 
the Court in Marbury v. Madison as 
a despotic usurpation of power. 

Today, we recognize that there 
would be little, if anything, left of 
our constitutional rights, if the 
Court were precluded from holding 
that laws repugnant to the Constitu- 
tion are void. Our right to freedom 
of speech, press, religion, our right 
to a fair trial, the right not to be de- 
prived of property without due proc- 
ess, and all other cherished rights 
would be in constant jeopardy if the 
Supreme Court did not have the last 
word over the constitutionality of 
statutes—federal or state. 

The attack against the Supreme 
Court’s power to pass upon constitu- 
tionality of state statutes also came 
during Marshall's day. Under Section 
25 of the Judiciary Act of 1789, the 
Supreme Court was given appellate 
jurisdiction to review state statutes 
or the judgments of state courts in- 
volving the validity of a treaty or 
statute of the United States. State 
courts and legislatures, jealous of 
their authority, promptly denied the 
jurisdiction of the federal courts to 
review state court decisions. Grant- 
ing a writ of mandamus in United 
States v. Peters, a Pennsylvania case, 
the Court, through Chief Justice 
Marshall, said: 


If the legislatures of the several 
States may, at will, annul the judg- 
ments of the courts of the United 
States, and destroy the rights under 
those judgments, the Constitution it- 
self becomes a solemn mockery; and 
the Nation is deprived of the means 
of enforcing its laws by the instru- 
mentality of its own tribunals. 


Pennsylvania called out its troops 
to prevent service of the federal writ. 
The United States Marshal depu- 
tized a posse of 2,000 men to enforce 
it. President Madison was asked to 
withdraw the posse, but he refused. 
Only then did the Pennsylvania leg- 
islature agree to satisfy the judg- 
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ment. Shortly thereafter the general 
of the Pennsylvania militia and sev- 
eral of his men who obstructed the 
service of the federal writ were in- 
dicted and convicted. An enraged 
Pennsylvania legislature called for 
an amendment to the Constitution 
establishing an impartial tribunal to 
determine disputes between the fed- 
eral and state governments, but the 
proposal received little support from 
the other states. Among these states 
stood Virginia which declared that 
the Supreme Court was “more em- 
inently qualified . . . to decide the 
dispute . . . in an enlightened and 
informed manner, than any other 
tribunal which could be created.” 
But a few years later, in 1816, the 
Virginia Court of Appeals refused 
to obey a mandate of the Supreme 
Court, claiming that Section 25 of 
the Judiciary Act was unconstitu- 
tional and that the highest state 
courts were not inferior to the Su- 
preme Court of the United States. 


A Series of Attacks .. . 
McCulloch v. Maryland 


Beginning in 1819, the Supreme 
Court was the subject of another se- 
ries of bitter attacks. Its decisions in 
McCulloch v. Maryland, invalidat- 
ing the state law taxing the Bank of 
the United States, aroused great op- 
position. It was claimed that the de- 
cision dealt a deadly blow to the 
sovereignty of the states. A similar 
decision involved the State of Ohio 
which had adopted a resolution re- 
fusing to be bound by McCulloch v. 
Maryland and reasserting the fa- 
mous nullification resolutions of 
Kentucky of 1798 and 1799. Next, 
Virginia was provoked by the 
Court’s decision in Cohens v. Vir- 
ginia, which upheld the supremacy 
of the federal court in criminal as 
well as civil cases where federal 
questions were involved. South Car- 
olina joined in the assault when Mr. 
Justice Johnson, himself a South 
Carolinian, held unconstitutional a 
state statute dealing with the en- 
trance of free Negroes. Kentucky 
complained that the Supreme Court 
had wrongfully declared unconstitu- 
tional its laws for the protection of 





The Court held the Steamboat mo- 





landowners and judgment debtors. 


nopoly ur.der New York laws to be 
invalid. There were few states whose 
acts escaped reversal; criticism of 
the Court became almost nation- 
wide. 

During this period, various plans 
were advanced for curtailing the 
Court’s powers. One plan would 
have transferred appellate jurisdic- 
tion to the Senate in cases involving 
conflict between the Constitution 
and laws of the United States and 
of the several states. Another would 
have required the concurrence of 
two thirds of the members of the 
Court in any case involving a con- 
stitutional question. Still another 
would have required concurrence of 
five of the seven judges in decisions 
invalidating state statutes. There 
were also attempts to pack the Court. 

As we look back upon the Su- 
preme Court during the thirty-four 
year period that Marshall was Chief 
Justice, it would appear that it 
seemed to be going from one crisis 
to the next, but always rising to the 
challenge on each occasion. 

Consider for a moment the con- 
sequences, if Marshall’s Court had 
capitulated and the Court's power 
to decide these great constitutional 
questions had been taken away. 

Consider, for example, the benefit 
to the country resulting from the 
Court’s decision in McCulloch v. 
Maryland. In upholding the powers 
of the National Bank, Marshall gave 
impetus to more conservative bank- 
ing, to stabilization of the national 
currency, and to facilitation of 
sounder trade and exchange prac- 
tices throughout the country. The 
decision setting aside the New York 
Steamboat monopoly set a precedent 
enabling the government to avoid 
commercial wars and trade barriers 
affecting our interstate commerce. 
These were precisely the defects of 
the league of states that the framers 
of the Constitution had intended to 
avert. Our vast interstate and for- 
eign commerce now knows no state 
barriers, border duties, or retalia- 
tory measures such as have hindered 
commerce abroad all these years. 
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In 1836, Roger B. Taney replaced 
Marshall as Chief Justice on the 
Court. Criticism of the Court did 
not abate with Taney’s appointment 
—it merely came from different di- 
rections. 

The Dred Scott case, you will re- 
call, was one of Taney’s decisions. It 
aroused great hostility in the North. 

The decision was savagely assailed 
by anti-slavery Congressmen and 
Senators and by the anti-slavery 
press. The Court was described as 
“a citadel of slavery’’. 

Yet, although Lincoln was critical 
of the opinion, he was most careful 
not to impugn the integrity of the 
Court. In a debate with Douglas in 
1857, Lincoln declared: 


We think its decisions on Consti- 
tutional questions, when fully settled, 
should control, not only the particu- 
lar cases decided, but the general 
policy of the country, subject to be 
disturbed only by amendments of the 
Constitution as provided in that in- 
strument itself. More than this would 
be revolution. But we think the Dred 
Scott decision is erroneous. 


Instead of urging defiance of the 
decision, Lincoln said: 

We know the court that made it, 
has often overruled its own decisions, 
and we shall do what we can to have 
it overrule this. We offer no resist- 
ance to it. 

In debate a year later, Lincoln re- 
affirmed the importance of compli- 
ance with the Court’s decisions say- 
ing: 

The courts are the tribunals pre- 
scribed by the Constitution and cre- 
ated by the authority of the people to 
determine, expound and enforce the 
law. Hence, whoever resists the final 
decision of the highest judicial tribu- 
nal, aims a deadly blow to our whole 
Republican system of government—a 
blow, which if successful would place 
all our rights and liberties at the 
mercy of passion, anarchy and vio- 
lence. 

Another famous case of the day 
involved the State of Wisconsin. One 
Booth, an abolitionist editor, was 
convicted in a federal court of vio- 
lating the federal fugitive slave law. 
In a vigorous exposition of the law, 
Chief Justice Taney sustained the 
supremacy of federal jurisdiction 
under the Constitution. Taney de- 






clared that “local interests, local 
passions or prejudices, incited and 
fostered by individuals for sinister 
purposes, would lead to acts of ag- 
gression and injustice by one State 
upon the rights of another, which 
would ultimately terminate in vio- 
lence and force, unless there was a 
common arbiter between them, 
armed with power enough to pro- 
tect and guard the rights of all, by 
appropriate laws, to be carried into 
execution peacefully by its judicial 
tribunals.”’ 

“There were other fundamental 
principles laid down in this case 
which are all too often forgotten. 
Taney declared that the judicial 
power is “indispensable, not merely 
to maintain the supremacy of the 
laws of the United States, but also 
to guard the states from any en- 
croachment upon their reserved 
rights by the Federal Government”. 
He said also that, if the Court had 
not been established as the final ar- 
biter of controversies between the 
United States and the States, “inter- 
nal tranquility could not have been 
preserved”. If these conflicts were 
left to be resolved by force, he 
warned, “our Government, State and 
National, would soon cease to be a 
Government of laws, and revolutions 
by force of arms would take the 
place of courts of justice and judicial 
decisions”. 

Now, it was the Wisconsin court 
and the Wisconsin legislature that 
adopted the policy of nullification. 
Finally, however, the anger subsided 
and the Wisconsin court accepted 
the judgment of the federal court. 


The Civil War .. . 
Ex parte Milligan 


During and after the Civil War, 
attacks upon the Court continued. 
In 1864, Salmon P. Chase succeeded 
Taney as Chief Justice. The Milli- 
gan decision in 1866, freeing a citi- 
zen who had been tried by a military 
court while the civil courts were 
open, provoked another assault. The 
Court’s opinion laying down “a law 
for rulers and people, equally in war 
and in peace” was referred to then 
as “twaddle”. It was urged that the 


The United States Supreme Court 





Herbert Brownell, Jr. 





Court should be reorganized by the 
addition of judges who would be re- 
sponsive to the views of the people 
on the subject of reconstruction. A 
bill was introduced taking away the 
Court’s appellx.< jurisdiction. To- 
day, this decis on is regarded as one 
of the bulwaiks of American free- 
dom. 

Two vars later, the Court was 
called on in Texas v. White to de- 
cide a significant case involving the 
status of the seceding states. Texas 
brought suit to enjoin payment of 
certain bonds owned by the state 
prior to the war and negotiated by 
the Confederate state government. 
A primary question was whether 
Texas, having seceded and not yet 
represented in Congress, was still 
out of the Union and therefore lack- 
ing in capacity to sue. The Court 
ruled that under the Constitution 
Texas had always remained a State 
of the Union. This was so, Chase de- 
clared, because “The Constitution, 
in all its provisions, looks to an in- 
destructible Union, composed of in- 
destructible States.” 

This opinion by Chase, an ap- 
pointee of Lincoln's, helped to 
reunite a nation which had been di- 
vided by civil war. It gave the South- 
ern States their just standing as 
states at a critical point in the Re- 
construction period. The decision 
was not free from criticism. Thad- 
deus Stevens and others in Congress 
lashed out at it because they con- 
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sidered Congress could treat the se- 
ceding states as it chose, without re- 
gard to constitutional restraints. 

In the Reconstruction period the 
Court fared no better. The Legal 
Tender Acts were passed during the 
Civil War to enable the Union to 
finance the war effort through issu- 
ance of paper money. Under these 
Acts, creditors were required to ac- 
cept these debased paper dollars in 
discharge of outstanding debts. The 
validity of the acts was soon chal- 
lenged by creditors, and when the 
matter first reached the Court in 
1870, they were held invalid by a 
four-to-three decision. 

The decision evoked a storm of 
protest from thousands of debtors. 
At the time there were two unfilled 
vacancies in the Court. 

On the day the decision was hand- 
ed down, President Grant sent to the 
Senate the names of William Strong 
and Joseph P. Bradley to fill the 
two vacancies. The Senate promptly 
confirmed and, in less than a week, 
the Attorney General petitioned the 
Court to reconsider the decision. 
The Court agreed, and a year later 
reversed itself and upheld the Act, 
five to four, upon the ground that 
the power to use legal tender notes 
to finance the war was implied from 
the power to wage war and to pre- 
serve the Union. 

Now it was the creditors who de- 
nounced the Court. President Grant 
was accused of “packing” the Court 
and of making it a political instru- 
ment subservient to him. While his- 
torians reject this view, claiming 
that the decision to nominate Brad- 
ley and Strong had been reached 
before the first Legal Tender deci- 
sion was decided, it was not believed 
at the time, and the Court's standing 
was damaged. Yet the soundness of 
the later 
questioned and is now beyond dis 
pute, 

The Court's decisions in the next 
twenty years had profound signifi- 
cance in the field of civil rights. The 
Slaughter House Cases in 1873 held 
that it was not the purpose of the 
Fourteenth Amendment to transfer 


decision has never been 


Federal Government and 


to the 
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bring within the control of Congress 
the area of civil rights which there- 
tofore had been exclusively the sub- 
ject of state regulation. In the Civil 
Rights Cases decided in 1883, the 
Civil Rights Act of 1875, with re- 
spect to equal enjoyment olf inns, 
public conveyances and places of 
amusement, was held invalid. These 
decisions were condemned in the 
North as making a mockery of the 
Fourteenth Amendment. In_ the 
South, they were commended for 
their soundness and supported as 
preserving the substance of our dual 
government. As each un 
popular decision was rendered, those 
dissatisfied called for a drastic revi 
sion of the Court’s power. 


form of 


For lack of space we must skip over 
half a century. In the 1920's, came 
new proposals to restrict the Court's 
powers. One was advanced by Sen- 
ator Borah. He proposed that seven 
out of nine judges should be re- 
quired to concur in pronouncing 
any Act of Congress invalid. Senator 
LaFollette had a more extreme plan. 
Under it, no inferior federal judge 
could set aside a law of Congress on 
the ground that it was unconstitu 
tional, and if the Supreme Court 
should do so; Congress could, by re- 
passing it, nullify the action of the 
Court. Both of these plans were de 
nounced by leading members of the 
Bar as destroying an important 
check upon arbitrary legislative ac- 
tion and finally were abandoned. 


A New Torrent of Criticism... 
The Segregation Cases 


Recently, the Court again has 
been the subject of a torrent of 
criticism because of its decisions in 


the Segregation Cases. Its critics 
have also seized on recent decisions 
invalidating state law and state ju- 
dicial action as indicating a trend of 
judicial encroachment on the sov- 
ereignty of the states. 

These decisions, like those already 
discussed, make clear what must be 
evident now to every student of law 
and history—that the states’ rights 
issue is inherent in our form of gov- 
bound to recur 


ernment and _ is 


again and again. 


Nineteen Senators representing 


eleven states, and seventy-seven 
House members representing a con 
siderable number of states have fled 
with the Congress a document en- 
titled “Declaration of Constitutional 
Principles”. In this Declaration, 
commonly known as the “Southern 
Manifesto”, it is asserted that the 
decision of the Court in the Segrega- 
tion Cases is a “clear abuse of ju- 
dicial power”; and that “it climaxes 
a trend in the Federal Judiciary un- 
dertaking to legislate in derogation 
of the authority of Congress, and 
to encroach upon the reserved rights 
of the States and the people.” 

This is not the place to reargue 
the Segregation Cases. Every con 
tention which the Manifesto asserts 
was exhaustively treated in lengthy 
briefs and carefully considered by 
the Court. It would be superfluous 
to add to what was so eloquently 
and persuasively said by the Court. 
It would be well, however, to re- 
view the course of action taken by 
the Court in these cases. 

The Segregation decisions were 
reached only after the greatest care 
and consideration. No issue could 
have received more deliberate treat- 
ment by a court. The matter was 
argued and reargued. After reargu- 
ment, the Court in a unanimous 
opinion rendered on May 17, 1954, 
outlawed racial segregation in the 
public schools of the United States. 

The Court ordered still another 
argument on the form of relief and 
invited the attorneys general of all 
the states requiring or permitting 
school segregation to present their 
views. Finally, on May 31, 1955, the 
Court again unanimously rendered 
its judgment. This was more than 
three years alter the case had been 
docketed. then, the action 
taken by it was a moderate one. It 


Even 


directed the lower courts to ente! 
“such orders and decrees consistent 
with this opinion as are necessary 
and admit to public 
schools on a racially nondiscrimina 
tory basis with all deliberate speed 
the parties to these cases”. The 
Court thereby established a reason- 


able method by which the transition 


proper to 
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to integration could take place. ‘This 
was done in full recognition of the 
delicate social adjustments to be 
made. However, the Court made it 
clear “that the vitality of these con- 
stitutional principles cannot be al- 
lowed to yield simply because of 
disagreement with them” 

The Manifesto is critical of the 
Court’s opinion upon the ground 
that neither the original Constitu- 
tion nor the Fourteenth Amend- 
ment nor any other amendment 
mentions education. 

This cannot be denied. For that 
matter the Constitution does not re- 
fer to agriculture. Does that mean 
that the Congress may not provide 
price supports for cotton, soy beans 
or wheat? Obviously not. Nor does 
the Constitution refer to an air 
force, flood control, grants-in-aid, so- 
cial security, kidnapping victims 
across state lines, and countless other 
matters which are the subject of con- 
sideration by the Congress. As Judge 
Learned Hand once wrote: “Consti- 
tutions can only map out the terrain 
roughly, inevitably leaving much to 
be filled in.” 

The Constitution was made for 
an undefined and expanding future. 
To be effective, it could not be fixed 
or static in its construction. It had 
to speak in generalities like “due 
process”, and the “equal protection 
of the laws”, if it were to be flexible 
enough to cope with social changes 
and the demands of a modern so- 
ciety. And precisely because of this 
characteristic, the courts have been 
able to extend the domain of law 
to the irrefutable facts of life during 
all the years of this country’s great 
history. As if it had a built-in gyro- 
scope or other self-righting mech- 
anism, the Court adjusts, qualifies, 
extends and overrules judicial prec- 
edents, and in doing so, tends to 
stabilize and reconcile the counter- 
icting social, economic and other 
orces that erupt in each new era. 

In my opinion this decision will 
tand the test of time. In a great 
nany communities, where racial seg- 
egation in public schools had been 
he accepted custom for many years 
he people have already responded 


as typical Americans and are follow- 
ing the Court’s decision. How heart- 
ening it is to see responsible officials 
in these headed _to- 
wards making their public school 
systems comply with the law of the 
land. The federal district courts 
have also carried out their responsi- 
bilities by making short shrift of 
those sporadic and ill-conceived ef- 
forts to evade the decision of the 
Court. 


communities 


If there is any lesson to be learned 
from the Court’s history, it is simply 
this: It does not have one rule for 
the North and a different rule for 
the South, East or West. Its scales of 
justice are not set one way for the 
rich or exalted, and another way for 
the poor or humble. Its judgment 
book is not kept one way for labor 
and another for management; one 
way for the Federal Government 
and another for the states. It is free 
from favor to any section, any inter- 
est, any person. All are equal before 
the law—none above it. As Chief 
Justice Hughes has said: “The offi- 
cer of government, the State itself, 
is subject to the fundamental law 
that the humblest may invoke.” 

The judicial branch is not above 
criticism, any more than the execu- 
tive or legislative branches. It has 
its imperfections like every other in- 
stitution. It not only tolerates but 
thrives on its own dissents. As hu- 
man beings, judges may err like any 
other persons. All we may expect of 
them is that they strive to perform 
their functions as best they can in 
the advancement of justice. It is 
wholesome and in the public inter- 
est to have free criticism of any offi- 
cial, institution or agency in gov- 
ernment. But the criticism should be 
fair, responsible and informed if it 
is to be respected. It should not be 
an invitation to defy the rulings of 
the Court. For anyone who tears the 
Court down does as much harm as 
tearing down the Congress, the ex- 
ecutive branch and for that matter, 
all government as well. Any attempt 
to wantonly discredit the Court is a 
disservice to freedom itself. 


Those who appreciate the pre- 
cious value of law and order and of 
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individual in his 
rights—not for a day but for all 
time, for their children and chil- 
dren’s children—must know that it 
can only be gained and preserved by 
a Court removed as far as possible 
from the passion of the moment, 
from politics, from partisanship, 
from prejudice, from pe -vpal or 
sectional interest of any kind what- 
ever. 


security for the 


And, in the Supreme Court, one 
finds just such an impartial tribunal 
insofar as it is possible. 

Our liberties in the days ahead 
will depend largely on the esteem 
which the 
Court is held by the people—upon 
the spirit of moderation with which 
its decisions are accepted by them. 
Public confidence in the soundness 
of the Court’s decisions and in its 
integrity is the foundation of au- 
thority. In turn, the common fate 
of the people, their common aspira- 
tions in the dignity and rights of the 
individual, hinge on whether the 
Court shall continue to be the coun- 
try’s symbol of orderly, stable and 


and attachment with 


just government. 

As attorneys and officers of the 
Court, we have an important stake 
in the independence of the Court 
and a greater duty to it. The Court 
relies on us for assistance. We must 
give it our support by our own ex- 
ample. We must do everything pos- 
sible to preserve its reputation. We 
can stir fuller recognition of the 
Court’s distinguished role in our 
government, in our history, and in 
our development as a leader among 
nations. 

The independence of the Su- 
preme Court will be secure only so 
long as it is sustained by the confi- 
dence of the public and the Bar. 
And so long as the Supreme Court 
is independent, the people can be 
assured of equal justice under law. 
These are the mighty interacting 
forces by which we may strengthen 
in the hearts of all, pride, honor 
and reverence for the Constitution 
of the United States—the most treas- 
ured legacy that good fortune ever 
bestowed upon a free people. 
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by John A. Wilson + of the New York Bar (New York City) 


Common Sense in Advocacy: 


Some General Observations on Trial of a Suit 


The trial of a lawsuit is an art, not a science, and no one will ever write a 
definitive set of rules on the “correct” way to try a case. As with any other kind of 
art, however, there are techniques in the trial of a lawsuit that can be learned from 
men experienced in the art. Mr. Wilson describes some of these techniques in this 


article. 





“Advocacy” is a rather highfalutin 
word, more in use in Britain than 
here, and it tends to suggest the per- 
formances of those scintillating geni- 
uses who were wont to destroy the 
opposing party utterly with one, and 
at the very outside two, devastating 
questions. 

Very little in my own more pro- 
saic experience would furnish any 
basis for a discourse along those 
lines. So for my purposes, I shali 
hopefully try te bring advocacy down 
to earth by common sense. And it 
is my thought to interpret advoca- 
cy broadly enough to cover certain 
aspects of preparation before trial 
as well as various aspects of actual 
trial. 

However, lest I seem 
to belittle or apologize for mere 
common sense let me remind you 
of some rather notable things that 
have been said about it. An old Per- 
example,  esti- 


somewhat 


sian 
mates that: “One pound of learning 
requires ten pounds of common 


proverb, for 


sense to apply it.” 

Also, someone, with undoubted in- 
sight, has said of common sense: 
“Common sense is, of all kinds, the 
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most uncommon. It implies good 
judgment, sound discretion and true 
and practical wisdom applied to 
common life.” 

And _ the _ perspicacious 
Ward Beecher praised 
sense even more strongly when he 
said: “If a man can have only one 
kind of sense, let him have common 
sense. If he has that and uncommon 
sense too, he is not far from genius.” 


Henry 
common 


A Good Trial Lawyer... 
Fundamental Qualifications 


Much has been written and said 
about the qualifications of the ideal 
trial lawyer. I doubt, however, if 
anyone has ever possessed all of 
them in high degree. Foremost 
among the generally recognized 
qualifications might be listed as fun- 
damental: a keen insight into hu- 
man nature; a good memory; facility 
with language; capacity for quick 
and sound decision; and a sense of 
proportion. 

To this obviously incomplete list, 
I should certainly add a somewhat 
unglamorous quality, not often suf- 
ficiently recognized—just plain phys- 
ical and emotional stamina. This is 






the quality which enables the trial 
lawyer to “take it”, day after day, 
when the trial is long and the going 
rough—enables him—in the pungent 
language of fistiana—to “roll with 
the punches,” without “taking a 
nose dive”, and without “sniffing 
the resin”. 

Sometimes it is said in rather pic- 
turesque language that a good trial 
lawyer should also possess unusual 
sensitivity—as it were, “intellectual 
and emotional antennae”. There is 
much truth in this, and indeed, it 
should be most gratifying to every 
aspiring trial lawyer to know that the 
crustacea and the insecta need not 
have sole monopoly of these anten- 
nae—these useful “implements of de- 
cision”. But a well-equipped trial 
lawyer must also have the courage 
of his convictions, a capacity for bold 
and forthright action when seasoned 
judgment calls for it. Hypercaution, 
timidity of approach and vacillation 
rarely convince anyone. As a current 
musical hit puts it: “You've got to 
have heart.” 


Preparation for Trial... 

A Prompt Beginning 
Preparation for trial, both on the 
facts and on the law, should begin 
promptly. Don’t delay until the trial 
is almost at hand. A false start, based 
on an inadequate grasp of the 
facts and law, may require radical 
changes in pleadings or in bills ot 
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particulars. Such changes may then 
be effectively used by your adversary 
to discredit your case at the trial. 

If your client is to be examined 
before trial, an early comprehension 
of all the facts is essential; it is also 
essential if you are to conduct a 
timely and really effective examina- 
tion of the opposing party. Prompt 
preparation, furthermore, may dis- 
close significant weaknesses in your 
case and may possibly indicate the 
advantages of a speedy settlement, 
before mounting litigation expenses 
make any settlement more difficult 
or impossible. 


Get the Facts 


The most important aspect of 
preparation is to get the facts—all 
of them. As an eminent trial lawyer, 
former United States Attorney, Em- 
ory R. Buckner, used to say, in sub- 
stance, to the young men about him: 

Have a passion for the facts. But 
remember this also. There is no de- 
mocracy of facts. They were not all 
created equal. There are master facts 
and there are subordinate facts. So 
give to every fact its proper weight 
and influence, its just due. 

Judge Chase of the United States 
Court of Appeals in Coughlin v. 
The Commissioner, expressed a 
similar thought in this way: 

: as is so often true of legal 
problems [he said], the correct result 
depends upon how to give the facts 
the right order of importance. 
Further—and here is a_ rather 

cheering thought—if you get all the 
facts you will find that many seem- 
ingly close questions of law will 
evaporate and disappear. Thus, 
thorough preparation on the facts 
may pay off well with a bonus on 
the law. 

In dealing with your client and 
with your witnesses, you will need 
to be an apt student of human na- 
ture—always a practical psychologist, 
ind sometimes a bit of psychiatrist, 
is well. Be sensibly skeptical about 
the stories they tell you. This does 
not mean, at all, that you must as- 
‘ume that your client or his wit- 
iesses are fabricating facts. It does 
nean that you should always re- 
member that personal interest tends 





to bias one’s point of view. So be 
sympathetic but objective, and I 
need scarcely say be diplomatic too. 

Do not as some clients 
do, that everyone who sues them is 


necessarily a highjacker or an un- 


assume, 


scrupulous scoundrel. Sometimes, 
indeed, there seems to be an 
inordinate predisposition on the 


part of some defendants to approach 
their cases with only one separate 
and very distinct defense in mind— 
one which may be labelled some- 
what facetiously: “They can’t do 
that to us.” But unfortunately they 
sometimes can, and they sometimes 
do. 

Many lawyers before they have 
really thoroughly investigated the 
facts unwisely display to their clients 
a premature and undue optimism 
about the successful outcome of the 
case. This is unwarranted. Adequate 
suspension of judgment is necessary. 

Point out the weakness as well as 
the strength of your client’s case. 
This should certainly tend to insure 
his more effective co-operation. If 
he has become optimistic, without 
warrant, however, you may find it 
dificult to convince him that he 
should accept a really good settle- 
ment. He may be unreasonable and 
obstinate, and may finally refuse 
such settlement—to his subsequent 
regret—and to yours. 


Order of Witnesses 


Give careful thought to the ar- 
rangement and order of witnesses. 
Your case must be planned, pro- 
duced and presented much like a 
play with proper regard for dra- 
matic values. Therefore, avoid tedi- 
ousness, produce as much variety as 
possible, sustain suspense and by 
proper planning provide, in ad- 
vance, for periodic climaxes at the 
trial. 

Try, if possible, to end each trial 
session and each day on a high and 
confident note like a good aria. If 
you are able to do that, then, in a 
trial as in an aria, some unavoidably 
faltering notes along the way may 
not count quite so heavily against 
you. 


Common Sense in Advocacy 





The Mechanics of Trial... 
Plan Them with Care 


The mechanics of trial should be 
carefully planned—and smoothly ex- 
ecuted. Lost or misplaced papers, in- 
sufficient copies of important docu- 
ments, disorganized files and similar 
mechanical disorders can and should 
be avoided. They slow up the pace 
of trial and destroy that timing and 
precision so essential to effective pre- 
sentation. 

And worse still! They upset the 
composure, poise and confidence of 
the trial lawyer. His resources of 
mind and emotion which should be 
held in readiness for unpredictable 
emergencies are, in fact, devoted to 
matters of mechanics. These could, 
with a little imagination and indus- 
try, have been taken care of before 
trial. 

Often an otherwise good examina- 
tion is spoiled completely because 
the examiner has had to waste time 
in a feverish hunt for papers. Con- 
fusion of counsel is the inevitable 
corollary of confusion of papers. 

So achieve as near perfection as 
possible in these mechanical mat- 
ters. For you will need all your wits 
and all your art and artistry to han- 
dle the unexpected situations which 
will surely arise. Prepare well and 
you may find that you will enjoy the 
trial because there is no undue 
strain. 


Read Effectively 


Recently educators have been anx- 
iously asking in the language of a 
best seller: “Why Johnny Can’t 
Read”. A somewhat related and sim- 
ilarly provocative inquiry might be, 
why can’t more &*!4l lawyers read 
well to a court and jury? The read- 
ing of far too many of us is inaudi- 
ble, hurried, unexpressive and mo- 
notonous. Often we expend much 
skill and many hours getting an im- 
portant exhibit into evidence, and 
then squander its probative value by 
the simple device of reading it badly. 

I recall a friendly court reporter 
in the Southern District of New York, 





1. 203 F. 2d 307, 308. (2d Cir. 1953). 
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commenting to me, pointedly, upon 
this matter of ineffective reading, 
many years ago: 

“Did you hear Assistant X read 
that beautifully fraudulent gold 
mining prospectus?” he asked, one 
morning during a mail fraud pros- 
ecution. “Terrible,” he said rather 
disgustedly, “you could scarcely hear 
him; he raced through it; it sounded 
duller than a trust indenture. Don’t 
ever do that.” 


An Illustrative Mechanical Failure 


If your case is of sufficient impor- 
tance and expense is not a deterrent, 
secure four copies or photostats of 
each important document on which 
you propose to cross examine a wit- 
ness. This will greatly simplify and 
improve your presentation. For you 
will then be able to hand the judge 
a copy, the witness a copy, your ad- 
versary a copy and you may examine 
from a copy which you hold in your 
own hand. In this way you may some- 
times prevent a most awkward and 
embarrassing situation. Let me illus- 
trate. 

We have all observed, 1 am sure, 
trial counsel attempting to cross ex- 
amine a witness upon the contents 
of a document of which he has only 
one copy. He desires to call the at- 
tention of the witness to numerous 
passages in the document. Advanc- 
ing confidently to the witness stand 
he leans nonchalantly over the wit- 
ness, as he sits in his chair, to indi- 
cate those passages, asking a series 
of questions in a low confidential 
tone. 

At this point, his troublesome ad- 
versary loudly announces that he not 
only has no copy of the document 
but that he cannot hear the ques- 
tions. The court then admonishes 
examining counsel to speak up. But 
when examining counsel begins to 
question the witness in a strong loud 
voice, his adversary, a rather pestif- 
erous fellow, I am afraid, next 
asserts that he is shouting at the wit- 
ness and clearly endeavoring to in- 
timidate him. He requests the court 

to direct the examiner to stand back 
from the witness. 
Whereupon the court suggests that 
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examining counsel take his position 
at the end of the jury box. The poor 
fellow does so, and again, feebly, and 
with obviously drooping spirits, at- 
tempts to recommence his question- 
ing upon the exhibit. 

Now, however, the witness gets 
into the act and says he simply can- 
not remember a thing the document 
contains unless he can look at it. So 
all the dejected examiner can possi- 
bly do is what, unfortunately he has 
had to do many times before, “crave 
the indulgence of the court” and 
pass on to other subject matter. 

This and many similar awkward 
situations arising out of lack of imag- 
inative preparation in mechanical 
matters, a little foresight could easily 
prevent. 


Opening Statement... 
A First Impression 


Your opening to a court or jury is 
of special importance for this is your 
first opportunity to give them a fa- 
vorable impression of your case and 
of you. Like all first impressions it 
will be rather hard to eradicate. So 
plan your opening carefully. 

Counsel should outline the issues 
and the evidence very briefly when 
his case is short and uncomplicated. 
The court and jury are deprived of 
the acute satisfaction of suspense and 
of discovery for themselves if coun- 
sel details the evidence overmuch. 
Christmas gifts are always more ap- 
preciated if they are not opened be- 
fore Christmas Day and if the 
recipient opens the package himself. 

If in the opening statement too 
much of the evidence is disclosed by 
counsel, then when it comes from 
the witnesses it may seem dull and 
routine—inevitable, like a moving 
picture seen for the second time. 

However, in a case which is long 
and involved, the issues and a full 
outline of the evidence should be 
stated—sufficiently to enable the 
court and jury to understand and ap- 
preciate your proof—but not so fully 
as to destroy the vital elements of 
discovery and dramatic surprise. 

Do not overstate your case. State 
only those facts which you are sure 
Promise no more. 


you can prove. 
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Understatement is, in itself, a pow- 
erful factor in the psychology of per 
suasion, 


Moderation in All Things .. . 
An Essential Aspect 
Moderation in every aspect of the 
trial is essential. Remember that, as 
I have said, the lawyer who prepares 
and tries a case is in a sense produc- 
ing a play—a play which may need 
to be revised in part every night aft- 
er court—and in which he must al- 
ways subordinate a natural desire to 
feature himself in the star role. The 
need to restrain an inordinate im- 
pulse to star holds true not only ol 
the opening statement, but of the 
examination of witnesses on direct 
and, to some extent, also, on cross. 
By the Great Apostle we are ad 
Holy Writ, to let ow 
“moderation be known 
men’. However, if you and I can 
not achieve that ideal at 
can be sure to let our moderatiot 
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be known to every judge and jury 
before whom we try a case—and to 
the appellate tribunals as well. 
Don’t claim too much; don’t ex- 
aggerate; be fair and 
don’t treat every issue as though it 


reasonable; 


were framed in black and white; and 
recognize that truth often shades off 
into tones of gray. Exorbitant claims 
and denunciations, as some of the 
speeches during the recent political 
campaign well illustrated, have a 
singularly unpersuasive power. 


Technical Objections . . . 
Keep Them to a Minimum 


Now what about making objec- 
tions at a trial? For practical psycho- 
logical reasons experienced trial law- 
yers keep technical objections to a 
minimum even though the objec- 
tions are technically correct. Numer- 
ous objections tend inevitably to 
suggest apprehensiveness of a full 
disclosure of the facts. When counsel 
again again the 
ground that testimony is incompe- 
tent, irrelevant and immaterial, the 
jury, and perhaps the court too, may 
soon conclude that his real objection 
is that proof is available to his ad- 
versary so competent, so relevant and 
so material as to jeopardize the ob- 
jectant’s case. 


objects and on 


If your adversary’s proof is irrele- 
vant and so immaterial why bother 
to object? It will actually help your 
case if your opponent insists on fol- 
lowing the paths of futility. So—in 
the words of a song, popular a few 
years ago: Make it your trial policy 
in this matter of objections as in 
other matters, “to the 
positive, eliminate the negative, latch 
on to the affirmative, and don’t mess 
with Mr. In-Between.”’ 

However, if a question is really 


accentuate 


improper and prejudicial, make an 
»bjection. But make your objection 
specific and short. I well recall the 
idvice which a genial and helpful 
federal judge of the Southern Dis- 
trict gave me after the trial of my 
first case, a narcotics prosecution. 
Calling me to the bench he said: 


You tried your case very well, but 


let me make a suggestion about ob 
jections. Don't make purely technical 
objections. In fact, don’t make many 


of any kind. 

But, if a question is really improper 
and harmful, don’t hesitate to object. 
However, when you feel an objection 
coming on first take a look at the 
judge. Since he is supposed to know 
evidence too, you may well see that 
sustaining light come into his eye. 

Chen your objection will probably 
be upheld and you will be thought a 
brilliant young lawyer. 


Cross Examination... 


A Dangerous Mine Field 


Cross examination is always po- 
tentially dangerous—a mine field full 
of booby traps. But quick and de- 
pendable insights and decisions be- 
come more possible if we have ab- 
sorbed and assimilated all the facts 
and have exercised, in advance, an 
aggressive the 
probable answers of the witness and 


imagination as to 


the probable course his testimony 
will take. 

If you perceive no real or apparent 
points of vulnerability in the testi- 
mony of a witness, do not magnify 
the importance of his testimony by 
attempting an extensive and vigor- 
ous cross examination. He'll really 
be good the second time around— 
and the jury will, if anything, be 
more impressed. Rather—be casual! 
Invite him courteously to step down. 
It is an art to know what to ignore 
and how to ignore it. You do not 
need to score a knockout in every 
round. 

The best cross examination is fre- 
quently wholly unspectacular. The 
witnesses are not “destroyed” as some 
professional writers on advocacy like 
to put it. The type of examination I 
have in mind consists of building up 
the facts of the examiner's own case 
on the examination of his adversary’s 
witnesses. 

This method of cross examination 
has a steadily corrosive effect upon 
the case of the opposition; the oppo- 
sition’s case may be so progressively 
impaired as never really to stand up, 
impressively, at all. Moreover, the 
impact of one’s own case is height 
ened if it can be established in large 
part out of the mouths of opposition 
witnesses. 

Speaking of cross examination and 
of the common admonition “never, 


a simple formula and elicits 
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never, never to ask a question when 
you do not know what the answer 
will be,” Judge Schientag said: 


It is rarely safe to use the words 


“always” and “never” in dealing with 
that unpredictable and strangely elu- 
sive phenomenon—human nature. It 
is helpful to know the general prin- 
ciples or rules, but as with salmon 
fishing so too with cross examination, 
it may sometimes be advisable, even 
necessary, to throw the rules over- 
board in order to land your fish. 

With this piscatorial analogy of 
Mr. Justice Shientag I thoroughly 
agree. To shift from the piscatorial 
to the athletic, however: Who has 
not seen a football team, about to 
go down to defeat, turn defeat into 
victory because in the very last min- 
utes of play an audacious quarter- 
back had the quick good judgment 
and nerve to throw a long forward 
pass? 

So it is with the seasoned cross 
examiner. Whether or not to chance 
the question is determined, in part, 
by the sensitivity of what Emory R. 
Buckner once called the lawyer's 
“intellectual and emotional anten- 
nae”. But make no mistake about 
it! What often passes for a flash of 
genius or for mere good luck is more 
often the result of that insight, 
gained from a thorough knowledge 
of the facts and law, which enables 
the examiner, dependably, to fore- 
cast the probable answers of the 
witness. 


Direct Examination ... 

The Neglected Twin 
examination is the much 
neglected twin 
brother of cross examination. Some 
too readily assume that anyone can 
conduct a direct examination well, 
and too little thought is given to it. 
Yet I venture to say that more cases 
are won by good direct examination, 
coupled with effective summation, 
than by the more pyrotechnical dis- 


Direct 


underrated and 


plays of cross examination. 
Pedestrian though it may seem, 
the best direct examination follows 
“the 
when”, “the where’, and “the what” 
of proof, in orderly time sequence. 
Direct examination, however, need 
drab. To be 


not be colorless and 
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sure, the trial lawyer will need to 
restrain that impulse to star which 
is the father of so many leading 
questions. And he must be content 
to be the modest instrument for fo- 
cusing attention and interest upon 
his witnesses. After all, basically, di- 
rect examination should be “the 
witness’ show”. 

Nevertheless, the examiner must 
radiate the same interest and confi- 
dence in the testimony of his wit- 
nesses that he hopes the witnesses 
are creating in the minds of the 
judge and jury. This, more often 
than not, perhaps, will be a sufh- 
cient challenge to his artistic im- 
pulses. 

Do not be deceived! Good direct 
examination is an art whose chief 
attributes are the quiet attributes of 
order, modulation and restraint— 
but it is an art, nevertheless, and by 
no means an easy one. 


The Art of Summation... 
It May Be Decisive 


The summation is your opportu- 
nity to draw the evidence together 
and to interpret it so that the court 
and jury may see it “stesdily and see 
it whole”. When the evidence on 
both sides of your case is pretty 
much in balance, the summation 
will frequently prove to be decisive 
of defeat or victory. 

The nature, complexity and difh- 
culty of your case must determine 
the length of your summation. Do 
not, as some do, make a fetish of 
brevity on the one hand or on the 
other let your enthusiasm lead you 
into undue length of presentation. 
Within the time for summation al- 
lowed by the court take only such 
time as you really need to make your 
arguments persuasively—always keep- 
ing an observant eye upon the court 
and jury to see that they remain alert 
and interested. 

Don’t tell the court or jury, in 





effect, what they must think or do— 


604 American Bar Association Journal 


as though you were omniscient. 
Rather take the attitude of coun- 
selling with them in their analysis 
and in their search for sound conclu- 
sions. Again, moderation is the 
watchword. 

Before trial, if possible, prepare 
an outline of summation. It will be 
helpful and will save time when you 
are hard-pressed at the trial. But 
your outline will certainly need re- 
vision in the light of the actual evi- 
dence. 

Never read your summation. 
Speech as nearly spontaneous as pos- 
sible tends to produce an impression 
of earnestness and sincerity, and to 
equate communication by counsel 
with reception by the court and jury. 
It is essential to that electric circular 
response between speaker and audi- 
ence, so necessary to sustained and 
intelligent interest. 

The objective of summation is to 
persuade the judge and jury, ordi- 
nary men and women, to action in 
favor of your client. What you think 
and feel about your case must be 
conveyed to them in the form of the 
clearest and most direct human ap- 
peal. 

And do not be overconcerned with 
the literary excellence of your sum- 
mation. The absence of such excel- 
lence will be more than compen- 
sated by a heightened impression of 
sincerity. The zigs and zags, the hesi- 
tancies and even the occasional crud- 
ities of spontaneous speech should 
tend only to make it more persua- 
sive. 


Tone and Style of Summation 


There are those who believe that 
there is no longer any place for rhe- 
torical values in the more traditional 
sense. They go all out for the conver- 
sational method, the homespun and 
homey style of address. The high 
value of this should certainly not be 





underrated. But many trial lawyers 
of the relatively more recent vintages 
are so fearful of emotional and rhe- 
torical values that they invariably 
sum up with dull pedestrian re- 
straint. 

I would not defend empty flowery 
language, and certainly not bombast 
or flamboyancy. They are never ap- 
propriate. But the language of im- 
agery, expressive of emotion, instinct 
with dramatic power, still has its 
place and should be appropriately 
employed. It is, at present, in my 
view, too much neglected. The rhe- 
torical pendulum has swung too far. 

There is no easy formula for the 
ideal summation. Neither use lan- 
guage of unusual rhetorical quality 
for its own sake nor talk down to 
the jury in a patent effort to reach 
the level of their imagined common- 
placeness. Talking down to a jury 
is as unwise as that bombastic ora- 
tory which is “full of sound and 
fury, signifying nothing”’. Be natural. 
Proceed with a sense of proportion. 

Harris in his Hints on Advocacy 
illustrates what I have been saying. 
He points out that the oratorical 
flights of Burke or of Sheridan would 
be ludicrous in an ordinary accident 
case. And, he goes on to add, with a 
delightful touch of humor: 

The empire is not at stake in every 
trial; and a British pickpocket may 
be defended, at least up to convic- 
tion, without a severe onslaught on 
the British Constitution. 

No one is more conscious than I, 
that I have been giving rather freely, 
much advice, on a very old and 
most difficult subject. And, therefore, 
let me conclude on a note of cau- 
tion and admonition both to myself 
as well as to you: As a noted woman 
advocate, Portia, in The Merchant 
of Venice, put it: 

If to do were as easy as to know 
what were good to do, chapels had 


been churches and poor men’s cot- 
tages princes’ palaces. 
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by F. Trowbridge vom Baur - General Counsel for the Navy 


Government Contracts: 


Small Business and the Law 


o 
2 


There is a general impression in some quarters, Mr. vom Baur writes, that the 
businessman with a Government contract has an easy life, his only problem being 
how to wait for those fat Government checks that fall so gracefully out of those 
beautiful franked envelopes. As many a small businessman has learned to his 
sorrow, there is much more to it than that. A small business which has had no 
experience with Government contracts faces a complex mass of legal problems, 
procedures and obstacles if it decides to contract with the Government. Mr. vom 
Baur outlines the hazards that businessmen face in that situation. 





It is often said that the survival of 
our system of free enterprise depends 
upon the maintenance and effective- 
ness of small business concerns; 
and the protection and encourage- 
ment of small business are strongly 
supported by the executive branch 
of the Government, including the 
Department of Defense,’ and also 
by the legislative branch.? From 
the standpoint of the Department 
of Defense, more use of small 
business enterprises as prime and 








subcontractors will give the nation 
more capacity, greater dispersion 
and an expanded industrial mobili- 
zation potential in the event of war. 
As a result, it is perhaps fair to say 
that in public esteem generally, vir- 
tually nothing is in greater favor to- 
day than small business. Indeed, this 
has now gone so far that it may per- 
haps be said that there is a general 
attitude, in many quarters at least, 
that the more Government contracts 
go to small business, the better. 


But it is perhaps time that we 
gave this a second thought. Experi- 
ence in the Department of Defense, 
at least, has indicated that a sweep- 
ing attitude favoring the award of 
contracts to small business, without 
some further analysis, is perhaps not 
fully realistic, and that often it has 
unwittingly led to disastrous results. 
The reason is that unless in the 
award of a contract te small business 
there is present what might be called 
the educational factor, awarding the 
contract may not be a good thing. 
Indeed, it may be a very bad thing; 
it may literally result in killing the 
contractor with kindness, and wast- 
ing the taxpayers’ money. 

Perhaps you all know the story of 
the two down-and-out individuals 
who met on a park bench in Wash- 
ington: 

First Down-and-outer: “What are 





The views expressed in this article are not 
necessarily those of the Navy. 

1. Like other departments of the executive 
branch, the Department of Defense is subject 
to the national policy that a “fair proportion” 
of total Government procurement be placed 
with small business concerns (10 U.S.C. 2301 
and 15 U.S.C. 640). The Department of De- 
fense applies this to any concern, whether 
as a prime contractor, subcontractor or 
separate supplier, which is not dominant 
in its field of operations and, with its affiliates, 
employs fewer than 500 employees. Thus, it 
seeks to give small business concerns an 
“equitable opportunity to compete” for prime 
contracts, and it actively fosters subcontract- 
ing and subpurchasing from small business 
concerns. To implement this policy, a Small 
Business Adviser to the Assistant Secretary of 
Defense (Supply and Logistics) has been 
appointed, and in each military department 
there is a similar Small Business Adviser 
who heads an Office of Small Business for 
the department, composed of small business 














specialists (seventy-four in the Navy, for 
example) who are assigned to major pur- 
chasing activities. They are responsible for 
explaining the basic ground rules of Govern- 
ment purchasing to small business concerns, 
for seeing that bids and proposals are solicited 
from them, that procurement methods, pro- 
cedures, and bid quantities are such as to en- 
courage participation by small business con- 
cerns, and that active search is made for 
potential small business suppliers. The small 
business specialists of the military departments 
work closely with 1epresentatives of the Small 
Business Administration, an independent ex- 
ecutive agency established under 15 U.S.C. 
631-651. The Small Business Administration, in 
addition to a financial assistance program, has 
the statutory mandate to “consult and co-oper- 
ate’’ with government procurement agencies 
(15 U.S.C. 640). Accordingly, its representa- 
tives secure listing of small business concerns 
for the Department of Defense, screen and 
make recommendations regarding procure- 
ments, and participate in a joint Small Busi- 
ness Administration—Department of Defense 





program to set aside certain procurements for 
award to small business concerns. In addition, 
prime contractors are required by a ‘standard 
contract clause to subcontract to small busi- 
ness concerns the maximum amount consistent 
with efficient performance. And where a prime 
contract exceeds $1,000,000, the contractor or- 
dinarily is urged to establish a Defense Sub- 
contracting Small Business Program designed 
to assure small business concerns an equitable 
opportunity to compete for defense subcon- 
tracts. 

2. A Senate Select Committee on Small 
Business has six Subcommittees, and a staff of 
some eighteen employees. The House Select 
Committee on Small Business has five Sub- 
committees, and a staff of some twenty em- 
ployees. These Committees actively investi- 
gate hundreds of individual cases and closely 
scrutinize the administration of programs by 
the executive agencies on behalf of small 
business. See, e.g., the following annual re- 
ports: Senate Report No. 1368, 84th Cong.; 
House Report No. 2683, 83d Cong. 
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you doing here?” 

Second Down-and-outer: “Oh, I’ve 
been doing business with the Gov- 
ernment.” 

First “Well I 
was once a low bidder on a Govern- 
ment contract myself.” 


Down-and-outer: 


I. The Educational Factor 


A. In General: By the educational 
factor is simply meant that a con- 
tractor should have a clear knowl- 
edge and understanding of the legal 
obligations and procedure which he 
assumes in undertaking a Govern- 
ment bid or contract. For if he does 
not understand these things before he 
undertakes these obligations, he will 
undoubtedly find that learning them 
later is very expensive. He may find 
that he has undertaken obligations 
which he cannot, in practical terms, 
perform, and financial strain or 
even insolvency may be the inevi- 
table result; or he may find that he 
is ineligible to be awarded a Gov- 
ernment contract due to his failure 
to comply with the legal technical- 
ities in executing his bid. And from 
the standpoint of the Government, 
the educational factor is vital: when 
absent, the performance of the con- 
tract usually results in misunder- 
standings, friction and argument, 
complex litigation in the Armed 
Services Board of Contract Appeals, 
waste of the taxpayers’ money and 
serious delay in the furnishing of 
essential supplies or services for na- 
tional defense. In short, it is essen- 
tial from the standpoint of both the 
contractor and the Government 
that this educational factor be pres- 
ent as the master key to smooth per- 
formance of Government contracts. 

Yet at the present time public em- 
phasis appears to be the other way. 
Instead of being on this educational 
factor as the vital key to success in 
dealing with the Government, em- 
phasis appears to be on the very ab- 
sence of it. Indeed, there appears to 
be a definite impression in many 
quarters outside the Government 
that getting a Government contract 
is all to the good and presents no 
problems. This impression is held, 
not by the larger corporations whose 
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gimlet-eyed, experienced legal staffs 
are constantly watching their Gov- 
ernment contracts, but by those con- 
tractors who have had little or no 
experience with Government work 
—usually smal] business. Those with- 
out experience in Government work 
often seem to have the impression 
that once you get a contract with 
the Government the money rolls in. 
Many a would-be contractor with 
the Government is apt to have in 
his mind a glowing picture of fat 
Government checks falling frequent- 
ly and gracefully out of those beauti- 
ful franked envelopes—and no pic- 
ture at all of the complex legal 
problems, procedures and obstacles 
with which he may suddenly be 
faced, once a contract is obtained. 

But the need for the educational 
factor is always there; and it is vital 
in two main areas, (1) the area of 
bidding for or obtaining Govern- 
ment contracts, and (2) the area of 
performing a contract which has 
been awarded. 


B. In Obtaining a Government 
Contract: If there is a fundamental 
legal theory which must be clearly 
understood in connection with Gov- 
ernment contract work, it is the dras- 
tic theory which underlies the differ- 
ence between acting for a private 
concern or corporation and acting 
for the Government. The general 
approach of an executive or lawyer 
of a private corporation is simply 
this: What things can I do without 
running afoul of some legal restric- 
tion? On the other hand, the Gov- 
ernment administrator has a_ very 
different problem. His basic concern 
is: Under what legal authority can 
I procecd? Congress has enacted a 
large amount of restrictive and chan 
nelizing legislation, complex in char- 
acter, implemented by administra- 
tive regulations provisions, 
which have set up an intricate struc- 
ture and which must be complied 
with sirictly in order for anyone to 
act for or to bind the Government. 
As a result, a person bidding on a 
contract must comply strictly with 
all the applicable laws and provi- 
sions, including those provisions set 


and 


forth on bid forms themselves. For 





instance, everyone should know that, 
in formally advertised procurements, 
a bid must be responsive to the in- 
vitation for bids, and that unrespon- 
sive bids will be rejected. But there 
are many business concerns which 
simply do not appear to know this 
much. They seem to treat the whole 
business very casually. As a result, a 
large number of bids come contin- 
ually into the Government which 
are simply not responsive to the in- 
vitations and which are rejected as 
unresponsive, with resulting eco- 
nomic waste, not only to the Govern- 
ment, but also to the business con- 
cerns which expended the time and 
money necessary for preparing these 
complex documents. This economic 
waste is caused simply by an absence 
of the educational factor. Also, the 
rejection of low bids which take ex- 
ception to the essential requirements 
of the invitation for bids leads many 
business concerns, uninformed of 
the rules of Government procure- 
ment, to feel that the Government 
has been arbitrary or discriminatory 
in awarding the contract to a higher 
bidder. 


C. In Performing a Government 
Contract: In the field of contract 
performance, however, the results 
may be infinitely more serious. Un- 
less it knows what it is getting into 
in advance, a business concern may 
find that it has a bear by the tail. 
That contract, the obtaining of 
which undoubtedly seemed a won- 
derful event, may suddenly seem to 
be transformed into a terrible in- 
strument plunging the contractor 
headlong into disaster, when its 
requirements of performance are 
understood. 

Indeed, the ignorance of some 
contractors as to what is expected 
from them in the course of perform- 
ance of a Government contract is ap- 
palling. The need for education 
is enormous. Frequent complaints 
some businessmen are that 
they thought that the Government 
* them against 
loss; or that in the event of trouble 


from 


would “guarantee’ 
the Government would “take care’ 
of them. These people never knew 
what they were getting into when 
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they entered into the contract. It is 
that the Government makes 
every effort to be fair and co-opera- 


true 


tive, but the existing provisions of 
law simply prohibit the Government 
from representing any interest except 
the public interest. It is up to the 
contractor to take care of himself. 


II. Obtaining a Government 
Contract 


A. Stop, Look and Listen! Now 
let us examine the average Govern- 
ment contract; for anyone planning 
to do business with the Government 
should have a pretty good idea of 
what is in it before he enters into 
one. Each of the clauses is there for 
a purpose. First, the average Govern- 
ment contract contains technical 
specifications, which in their turn 
are just as complex as the type of 
material or weapons that are intend- 
ed to be procured, and these must be 
complied with strictly. Accordingly, 
no would-be Government contractor 
should endeavor to bid on a contract 
with the Government unless he has 
available the technical people, the 
industrial capacity and the know- 
how, and unless he is fully capable of 
producing strictly in accordance 
with the specifications within the de- 
livery time specified. 

Second, there are a large number 
of contractual provisions, which are 
usually called “boiler-plate” and 
which are based in part upon vari- 
ous statutory restrictions, prohibi- 
tions and standards laid down by 
Congress for the entering into of 
Government contracts. In general, 
these include statutory requirements 
affecting the assignment of claims, 
excessive contract profits (renegoti- 
ation), the purchase of foreign- 
made supplies, the employment of 
labor, contingent fees, the examina- 
tion of records and gratuities. Again, 
these must be complied with strictly, 
‘or the existence of these provisions 
of law enacted by Congress simply 
leaves Government administrators 
ind their counsel no alternative. 
\lso the contract provisions define 
the rights and obligations of the par- 
ties with respect to such matters as 


contract changes, extras, variations 
in quantity, responsibility for sup- 
plies, payments, termination of the 
contract for default of the contrac 
tor and for the convenience of the 
Government, patents, 
and disputes. Again, the Govern- 
ment’s contracting officer is charged 
with administering and protecting 
the Government's rights under these 
clauses and holding the contractor 
to his obligations. 

Third, there are provisions for in- 
spection by Inspectors of Naval Ma- 
terial and others, and any would-be 
contractor with the Government 
should realize, again, that when the 
Government enters into a contract 
for the production of a certain 
strictly specified item, that item will 
be subject to critical inspection to 
make sure that it fully meets the re- 
quirements set up in the specifica- 
tions. Indeed, it should be recog- 
nized that human life as well as 
military effectiveness are involved 
when the Government orders weap- 
ons and military equipment, and 
they have to be exactly right. For 
the Government is responsible to the 
people for defense and the effective 
functioning of defense equipment, 
and it can take no chances; hence 
the requirement for inspection. Also, 
the Government is by law prohibited 
from paying the contract price un- 
less and until the supplies or 
services conform to the technical 
requirements of the contract specifi- 
cations. 


warranties, 


Fourth, there are often certain 
fiscal and accounting procedures re- 
quired by the contract, and again, 
no would-be contractor should try 
to enter into a contract with the 
Government unless he knows what 
the Government system will be and 
unless his accounting methods and 
manufacturing system can meet the 
Government's requirement. 


B. Note Specially the Provision 
for Change Orders: The ordinary 
Government contract empowers the 
contracting officer to make unilater- 
al changes in specifications within 
the scope of the contract, and this 
provision is essential to the whole 


process of Goverument 


procure- 
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ment. Weapons design, and many 
other items of specifications are con- 
stantly changing within the kaleido- 
scopic technology of modern de- 
fense, and if our Government is to 
keep up with the shifting scientific 
concepts of warfare, changes within 
the scope of the contract must often 
be made in the very process of man- 
ufacture. To be sure, the contract 
provides that the Government will 
pay equitably for any increase in 
the cost of performance so changed, 
but the contractor very often does 
not realize that the very making of 
a change order by the contracting 
officer may present him, the con- 
tractor, with substantial collateral 
problems. For instance, it necessarily 
requires him to put up any addi- 
tional working capital required in 
the interim before the change order 
is made final and an equitable ad- 
justment for any increase in cost is 
paid. Second, although the contract 
so provides, sometimes a contractor 
does not realize that there should 
be a written change order, and if 
possible a written agreement on the 
cost of the equitable adjustment 
necessary to pay for it; and that the 
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services of a lawyer through the 
whole change order process may be 
very useful. In any event, whenever 
one enters into such a Government 
contract, he should certainly be pre- 
pared to meet the financial, legal 
and other problems which may be 
raised by possible change orders. 


C. Watch Out for Patent Indem- 
nity: Defense contracts for standard 
commercial supplies ordinarily ob- 
ligate the contractor, subject to cer- 
tain exceptions, to indemnify the 
Government against liability for pat- 
ent infringement arising out of the 
performance of the contract. 


D. Know What To Expect With 
Regard to Contract Termination: 
Before bidding on a Government de- 
fense contract one should know the 
circumstances under which the Gov- 
ernment may cancel or terminate 
the contract, and what the conse- 
quences of such termination may be. 
Defense contracts ordinarily give the 
Government the power to terminate 
the contract either for its conven- 
ience or for the contractor’s default. 
If the Government's need for the 
contract supplies or services dimin- 
ishes, the contracting officer will or- 
dinarily exercise his power to ter- 
minate the contract rather than let 
the Government take and pay for 
supplies it no longer needs. In con- 
sequence of termination the 
contractor will be reimbursed for his 
costs of performance and will be 
paid a reasonable profit on work 
done. Anticipatory profit may not be 
recovered, and the recovery of costs 
and profits may not exceed the con- 
tract price of the terminated articles. 

On the other hand, the contract 
termination may arise from the con- 
tractor’s default—failure to furnish 
the supplies or services within the 
time specified, or failure to dis- 
charge any other obligation of the 
contract. The price of termination 
for default is liability for the Gov- 
ernment’s excess costs in repurchas- 
ing the terminated supplies or serv- 
ices, as well as liability for any other 
damages proximately caused by the 
contractor’s default. But liability 
for excess costs does not arise when 
the contractor's failure to perform 


such 


arises out of causes beyond his con- 
trol and without his fault or negli- 
gence. When the failure to perform 
is so caused, the termination, in the 
case of contracts with the military 
departments, should be treated as a 
termination for the Government’s 
convenience. 


E. Understand the Machinery of 
the Disputes Clause: Finally, we 
have the disputes clause, which 
gives the contracting officer the pow- 
er to decide disputes over questions 
of fact with respect to claims arising 
under the contract, as distinguished 
from claims for breach of the con- 
tract which must go to the Court of 
Claims, or to a federal district court 
when the claim does not exceed 
$10,000. The contract also gives the 
contractor the right to appeal from 
the decision of the contracting off- 
cer to an administrative tribunal, 
the Armed Services Board of Con- 
tract Appeals, as the designee of the 
Secretaries of the military depart- 
ments, in the case of contracts with 
a military department. On these ap- 
peals, the cases are heard de novo, 
being tried through the examination 
of witnesses and the proving of docu- 
ments in a manner generally compa- 
rable to a trial in the courts vested 
with judicial power and in other ad- 
ministrative tribunals. However, un- 
der the contract the contractor is 
obligated to proceed with its per- 
formance pending final decision on 
the dispute and in accordance with 
the contracting officer’s decision. 
Again, any would-be contractor seek- 
ing a Government contract should 
be prepared for the eventuality that 
he may not be able to reach an 
agreement with the contracting off- 
cer on such things as the amount of 
equitable adjustment on a change or- 
der, and on many other questions in 
dispute in connection with these 
claims under the contract. If he does 
not understand this and is not pre- 
pared to finance these appeals as he 
would litigation elsewhere, he may 
find himself in serious trouble. 


Ill. The Role of the Lawyer 


A. The Need for Representation 
of Contractors by Lawyers: Finally, 
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it is at least noteworthy that one 
cannot expect any segment of busi- 
ness to become educated properly 
on these legal aspects of pros- 
pective Government contracts ex- 
cept through the legal profession. 
For this complex field of govern- 
ment contract law requires the serv- 
ices of lawyers as much as any com- 
parable legal field. 

This directly involves the factor 
of representation of contractors. 
First, Government officials certainly 
cannot represent the interests of 
contractors, although, as indicated 
above, some contractors actually do 
think that the Government will 
“take care” of them or is otherwise 
in a paternalistic capacity. Second, 
I think that in the past many busi- 
ness people have thought that get- 
ting a Government contract was 
such a simple matter that hiring a 
lawyer was not necessary. Indeed, 
the role of law and the role of the 
lawyer in dealing with the Govern- 
ment have never been adequately 
understood. The businessman does 
not always realize that the Govern- 
ment negotiator across the table 
from him has a lawyer sitting at 
his elbow; and, similarly, that the 
Government contract administrator 
watching its performance usually 
also has a lawyer at his side. In my 
opinion, it is essential for the con- 
tractor to have legal advice in con- 
nection with both the entering into 
and the carrying out of Government 
contracts. And it is to the Govern- 
ment’s interest as well as to that of the 
contractor to have him represented 
by counsel on legal matters, for such 
representation invariably leads to 
clearer understandings, a prevention 
of trouble, a better and more concise 
presentation of claims, and a mini- 
mizing of friction with the Govern- 
ment. 


B. Education of the Bar; the Need 
for a Better Dissemination of Writ- 
ten Material in a New Field: It is 
perhaps not adequately recognized 
even among lawyers that there exists 
today this distinct body of law which 
is usually called government con- 
tract law, and that it is a relatively 

(Continued on page 665) 
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Loyalty and National Security: 






Commission on Government Security Reports 


After eighteen months of study and appraisal of the whole national security 
system, the Commission on Government Security, under the chairmanship of 
former Association President Loyd Wright, of Los Angeles, issued its report 
last month. The most important features of the Commission’s findings are covered 
in this article, written by a member of the Commission’s staff. 





Acknowledgement was recently 
made by the White House that the 
Commission on Government Securi- 
ty had submitted its report covering 
eighteen months of study and ap- 
praisal of our entire national secu- 
rity system. The report, which sets 
forth the Commission’s findings and 
recommendations, separates the loy- 
alty problem from those arising 
from suitability and security. It 
pointed out that whereas all loyalty 
cases necessarily involve security, the 
converse is not true. A man who 
talks too freely when in his cups and 
a sex pervert who is vulnerable to 
blackmail are both security risks al- 
though neither may be basically dis- 
loyal. The Commission urges that 
such cases be considered on a basis 
of suitability, whenever possible, to 
safeguard the individual from an 
unjust stigma of disloyalty. 

The President, Vice President and 
Speaker of the House each ap- 
pointed four members to the Com- 
mission and the twelve then elected 
as their Chairman Loyd Wright, a 
past President of the American Bar 
Association. The Commission’s staff 
was divided into investigative, legal 
and research sections. The scope of 
activity, which covered all aspects 


of the loyalty-security problem, in- 
passports 


cluded misuses of and 


visas; port security; the loyalty of 
both civilian and Armed Services 
employees; industrial security; the 
security programs of the Atomic En- 
ergy Commission, the Civil Service 
Commission, the Immigration and 
Naturalization Service, and defense 
plants. The Commission studied the 
loyalty programs of such internation- 
al organizations as the United Na- 
tions and UNESCO, proposed a pro- 
gram for air transport and also 
covered all the other governmental 
agencies where loyalty and security 
matters are pertinent. In consider- 
ing these matters the Commission 
also studied the right of federal em- 
ployees to be confronted by those 
who charge them with disloyalty. 
It recommended that confrontation 
and close examination be extended 
to persons subject to the loyalty in- 
vestigations whenever it could be 
done without endangering the na- 
tional security, pointing out that “it 
is the prime duty of government to 
preserve itself, and in the carrying 
out of this duty it has the indispu- 
table obligation to avail itself of all 
information obtainable, including 
information from confidential sourc- 
es. Full confrontation, therefore, 
would be obviously impossible with- 
out exposing the government’s coun- 
terintelligence operations and _ per- 










sonnel with resulting paralysis of the 
government's efforts to protect the 
national security.” 

The Commission also recommend- 
ed that the basic programs affecting 
federal civilian and military person- 
nel, industrial security, port security, 
employees of international organi- 
zations, the classification of docu- 
ments, passport regulations, and the 
control of aliens be retained with 
fundamental revisions which the re- 
port sets forth in detail. In addition, 
an entire new program was proposed 
for the purpose of safeguarding na- 
tional security in the vital operation 
of our civil air transport system. 

Throughout the report, emphasis 
was placed on the necessity of ade- 
quately protecting the security of the 
nation, and substantially increasing 
the protection to the individual gov- 
ernment employee who may find 
himself involved in a loyalty or se- 
curity matter. 

In an effort to secure uniformity 
of administration and simplicity of 
the security system as a whole, the 
Commission proposed the establish- 
ment of an independent Central 
Security Office in the Executive 
Branch of the Government. It de- 
clared that one of the principal 
causes for the breakdown of past 
loyalty and security programs was a 
critical shortage of trained, quali- 
fied personnel to administer them. 
Hence, the first duty of the Director 
of the proposed Central Security Of- 
fice would be to select eminently 
qualified personnel, provide them 
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with an initial period of training, 
and to follow it by additional in- 
service training as required. A Cen- 
tral Review Board would review 
cases if appealed from the adverse 
decisions by the heads of the various 
governmental agencies, but decisions 
of both the hearing examiners and 
the Central Review Board would be 
only advisory to the agency heads. 
This Central Security Office would 
assist the various federal agencies 
through consultations and confer- 
ences, in training and on screening 
and other security duties. The vari- 
ous loyalty and security programs of 
the Government could thus be re- 
viewed and inspected to ensure uni- 
formity of rules, regulations and pro- 
cedures, and the office would also 
receive complaints from industry re- 
lating to various industrial security 
programs, in order that inconsisten- 
cies and duplications can be cor- 
rected and a simple, uniform ad- 
ministration of the security program 
achieved. 

For several years the Attorney 
General of the United States has, 
from time to time, issued a list of 
organizations characterized as sub- 
versive. The Commission recom- 
mends that this list be continued as 
an essential part of the federal loy- 
alty and security programs serving, 
as it does, to guide the various agen- 
cy heads in correctly evaluating the 
affiliations of its personnel. The 
Commission recommends a statutory 
basis for this list and also that future 
listings be authorized only after an 
FBI investigation and an opportuni- 
ty for the organization to be heard 
and present its case before examiners 
of the Central Security Office, with 
the right of appeal to the Central 
Review Board. Decisions of the ex- 
aminers and the Board, as in other 
cases, would be advisory to the At- 
torney General. 

In discussing the conferring of 
subpoena power, the Commission 
pointed out that neither the Gov- 
ernment nor any individual involved 
in loyalty or security cases in the 
past could compel the attendance of 
witnesses at hearings. The report 
recommends that hearing examiners 
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have the power of subpoena with 
wide latitude to prevent excessive 
cost, unnecessary delays and obstruc- 
tive tactics. Witnesses would be al- 
lowed travel and per diem expenses, 
and the Government would pay its 
witnesses’ costs and those of persons 
cleared by the hearings. The pro- 
gram recommended for civilian gov- 
ernment employees entails a loyalty 
program applicable to all positions 
and a suitability program within the 
framework of Civil Service regula- 
tions. In the executive branch, the 
Commission would exclude the CIA 
and the National Security Agency 
from this program. The report fur- 
ther recommends changes in existing 
Civil Service regulations to permit 
the transfer of “loyalty, security 
risks” to non-sensitive positions, or 
their dismissal under normal Civil 
Service procedures. The Commission 
recommends equal treatment on loy- 
alty and suitability grounds for vet- 
erans and non-veterans in the feder- 
al employ, and strongly urges that 
all departments of the Government 
be treated alike; hence, recommend- 
ing that the legislative and judicial 
branches also develop loyalty and 
security programs. 

In connection with the Armed 
Services, which include the Coast 
Guard, the report recommends that 
the standards and criteria for sepa- 
ration, for denial of enlistment, in- 
duction, appointment or recall to 
active duty be predicated on the 
basis of denial when all available 
information has been considered 
and there exists a reasonable doubt 
as to the loyalty of the individual. 
Inductees rejected for security rea- 
sons at present have an opportunity 
for a hearing and this the Commis- 
sion would extend to enlistees who 
are rejected for loyalty reasons, if 
they so desire. The cost of such a 
hearing would be borne by the Gov- 
ernment and military counsel would 
be assigned. Recommendations ex- 
isting in the other programs provid- 
ing for issuance of subpoenas and 
for confrontation would also be ap- 
plicable to the military personnel 
program. 

In discussing the classification of 


documents, now labeled ‘“confiden- 
tial”, “secret” or “top secret’, the 


Commission recommends that the 
classification of “confidential” be 
discontinued. Since the recommen- 
dation would not be retroactive, it 
would eliminate the immediate task 
of declassifying material in that cat- 
egory, and the Commission further 
recommends abolition of the re- 
quirement for a personnel security 
check before permitting access un- 
der the defense contracts now classi- 
fied as “confidential”. The report 
stresses the danger to the national 
security that arises out of over-classi- 
fying information that would retard 
scientific and technical progress, 
thus depriving the country of the 
lead time that results from the free 
exchange of ideas and information 
in these fields, but also emphasizes 
the necessity of classification for the 
purpose of preventing highly criti- 
cal data from falling into improper 
hands. 

The Atomic Energy Commission 
is described as an employer of fed- 
eral civilian workers and also as an 
operator of an industrial security 
program. Hence, the recommenda- 
tions in the report were designed to 
bring both of these programs into 
conformity with the comprehensive 
programs planned for general ap- 
plication throughout the various 
departments and agencies of the 
Government. 

In the field of industrial security, 
the Commission declares that there is 
a dire necessity for securing uniform- 
ity of regulations, procedures and 
administration and that this desired 
effect would be obtained through the 
Central Security Office. Thus, the 
benefit of a uniform program would 
be available and the heads of the 
various government agencies would 
be constantly advised concerning 
uniformity of regulations, the inter- 
change and transfer of clearances 
from one agency to another would 
be effected, uniform forms for ap- 
plicants for clearance would be 
adopted and trained hearing officers 
would be provided to preside over 
the hearing afforded to applicants 
for clearance whose clearance has 
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been denied or revoked. 

To obtain uniformity within the 
Armed Services with respect to the 
Department of Defense industrial 
security program, the report recom- 
mends the establishment of a secur- 
ity office within the Office of the 
Secretary of This 
would integrate, control and super- 
industrial security pro- 


Defense. office 
vise the 
grams of the three services, thereby 
eliminating duplicate clearances, in- 
vestigations, fingerprinting and repe- 
titious execution of applicant clear- 
ances and related forms; it would 
accomplish a streamlined adminis- 
trative pattern intended to eliminate 
the present delays that result from 
the use of chain-of-command commu- 
nications regarding security matters. 
The downgrading and declassifica- 
tion programs would be monitored 
from this office as well as the disposi- 
tion of classified material upon the 
completion of the contracts under 
which it originated. 

The Commission’s study of port 
security, the report declares, reveals 
serious defects in existing regula- 
tions and administration. It was, 
therefore, recommended that the 
Commandant of the Coast Guard 
be given full jurisdiction to admin- 
ister the program, with the excep- 
tion of designated Army and Navy 
installations which would continue 
to be administered by military au- 
thority. It was further recommend- 
ed that clearances for port workers 
by the Coast Guard, Army and 
Navy be interchangeable. 

The Commission declares that 
one of the problems that has arisen 
in the administration of the Coast 
Guard security program has been 
the failure to give applicants for 
clearance adequate notice of the 
reasons for denials thereof, and the 
report recommends that in the fu- 
ture applicants be given specific and 
detailed notice in that regard to the 
full extent that the interests of na- 
tional security will permit. 

A security program for civil air 
transport is recommended, but only 
those employees who are actually in 
a position to do substantial damage 


to the Government’s security would 
be included in the proposed pro- 
gram. 

The Commission recommends 
that the existing loyalty program for 
United States nationals employed by 
international organizations be con- 
tinued, but that the standard be 
broadened to exclude also those who 
are security risks for reasons other 
than doubtful loyalty. The standard 
proposed by the report would be 
whether or not, based on all avail- 
able information, there is reasonable 
doubt concerning the loyalty of the 
individual to the Government of the 
United States, or reasonable grounds 
for believing that the person might 
engage in 
against the 
United States. 

In the field of passport security, it 
is recommended that Congress enact 
legislation, defining the standards 
and criteria for a permanent pass- 
port security program, the proce- 
dures therein being defined by regu- 
lation. It was also recommended 
that the present criminal statutes be 
amended to make it unlawful for 
any citizen of the United States to 
travel in any country in which his 
passport is declared to be invalid, 
to make willful refusal to surrender 
a passport, lawfully revoked, a crim- 
inal offense. The report further rec- 
ommends that the Legal Adviser of 
the State Department should deter- 
mine the legal sufficiency of all pass- 
port denial cases before final action 
by the Secretary. 

In discussing immigration and nat- 
utalization, the Commission recom- 
mended that the functions of the 
visa control, except for diplomatic 
and official visas, be transferred from 
the Department of State to the De- 
partment of Justice and that the 
Attorney General be authorized by 
law to maintain personnel abroad 
to carry out these functions. 

The report declared that the ad- 
mission to the United States of any 
large group of aliens en masse cre- 
ates a serious security problem. It 
therefore recommended that the sta- 
tus of refugees admitted under any 


subversive activities 


Government of the 
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emergency condition not be changed 
until all have been adequately 
screened and that the Government 
sponsor an Americanization pro- 

refugees ultimately 
granted permanent status. In this 
connection it was urged that the 
parole provision of the Immigration 
and Nationality Act of 1952 be 
amended to clarify the intent of 
Congress in these matters. 


gram for all 


The Commission further recom- 
mended that the deportation provi- 
sions of the Immigration and Na- 
tionality Act be amended to provide 
for the suspension of the issuance 
of all but diplomatic and official 
visas and of the use of bonded trans- 
it by the nationals of any country 
which refuses to accept a deportee 
who is a national, citizen or subject 
of such country; the detention at 
the discretion of the Attorney Gen- 
eral of any alien against whom a 
final order of deportation is out- 
standing for more than six months, 
if required to protect national secu- 
rity or public safety; and authoriza- 
tion for the Attorney General to 
order a deportable alien to refrain 
from subversive activities or associ- 
ations. 

The report also urges that the 
provisions for fingerprinting and 
registration of aliens remain in force, 
and that an adequate training pro- 
gram be conducted for all persons 
engaged in the discharge of visa 
functions. 

Two new substantive laws are 
recommended. The first would pe- 
nalize unlawful disclosures of classi- 
fied information with knowledge of 
their classified character by persons 
outside as well as those within the 
employment of the Government. In 
the past, only disclosures by gov- 
ernment employees have been pun- 
ishable. The second law would make 
evidence obtained by wire tapping 
by authorized government investiga- 
tive agencies admissible in court; 
but wire tapping would be permis- 
sible only by specific authorization 
of the Attorney General and only 
in investigations of particular crimes 
affecting national security. 
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Denver Regional Meeting 


One of Most Successful 


The Association’s first regional 
meeting of 1957, held in Denver, 
May 8 to 11, proved to be one of the 
most successful ever held. Actual 
registrations totalled 882 lawyers 
and judges, and total attendance in- 
cluding wives and guests exceeded 
1,200. Eight states were included in 
the mountain and plains region but 
registrations came from thirty-three 
states. 

Interest in the meeting was 
heightened by the fact that, for the 
first time, the annual Judicial Con- 
ference for the Tenth Circuit was 
held in conjunction with the Amer- 
ican Bar Association sessions. Asso- 
ciate Justices William J. Brennan, 
Jr., and Charles E. Whittaker of the 
Supreme Court of the United States 
were among the many members of 
the federal judiciary participating 
in both meetings. 

The sessions started with registra- 
tions the afternoon of May 8 at the 
headquarters hotel, the Cosmopoli- 
tan, and a reception was held that 
evening for early arrivals, sponsored 
by the Junior Bar Section. The re- 
ception was in the famed Brown 
Palace Hotel. 

The business program began the 
following morning with an Assem- 
bly session at which President David 
F. Maxwell, in the principal ad- 
dress, outlined the American Bar 
Foundation’s rapidly growing pro- 
gram of legal research in the public 
interest. He said the research pro- 
gram is one of the important ways 
in which the profession is discharg- 
ing its public responsibilities. Refer- 
ring to recently published articles in 
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AD Press Photos, Inc. 
Mr. Justice Whittaker, Mr. Justice Brennan, and President David F. Maxwell 
at the Denver airport for the Mountain and Plains Regional Meeting in May. 





national magazines which implied 
the profession lacked civic responsi- 
bility, or which gave undue emphasis 
to the unethical fringe elements 
among lawyers, President Maxwell 
said: “It is unfortunate that the con- 
duct of a few ethics busters in the 
profession attracts more public atten- 
tion than the constructive work that 
the lawyers and judges of the country 
are carrying on, of which the pro- 
gram of the American Bar Founda- 
tion is an excellent example.” 

Also at the opening Assembly, an 
89-year old Denver lawyer, Harry 
Clayton Davis, was honored as the 
senior American Bar Association 
member in the Rocky Mountain and 


plains region. He has been a mem- 
ber of the Association since 1901. A 
native of Medina, New York, and 
a graduate of Cornell University Law 
School with the class of 1889, Mr. 
‘Davis was admitted to the New 
York Bar the following year and 
has been practicing ever since. 
He came to Denver in 1890, and is 
a former President of the Denver 
Bar Association. The honor citation 
was read before the Assembly by re- 
tired United States Circuit Judge 
Orie L. Phillips. 

At the Assembly luncheon on May 
9, Associate Justice Brennan, the 
principal speaker, called for united 
and vigorous action by the profes- 
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sion to eliminate “inordinate delays” 
in litigation. He said New Jersey had 
demonstrated that through court re- 
organization, calendar control and 
the requirement of regular work re- 
ports by judges, calendar conges- 
tion problems could be overcome. 
He was introduced by Mr. Justice 
Whittaker. Presiding at the lunch- 
eon was Colorado’s Chief Justice O. 
Otto Moore. 

During the afternoon of May 9, 
and through the following two days, 
the program was given over to a 
series of panels and workshops 
which were universally hailed as 
among the most successful held at 
any regional meeting. 

Sections and Committees sponsor- 
ing programs were: Mineral and 
Natural Resources Law Section, on 
hard rock mining and oil and gas 
matters; Unauthorized Practice Com- 
mittee, on various aspects of that 
subject; Municipal Law Section, on 
legal problems involved in the 
rapid growth of municipalities; 
American Citizenship Committee, 
on current citizenship problems; 
Bar Activities Section, on law office 
management, minimum fees and 
disciplinary procedures; Lawyer Re- 
ferral, Legal Aid, and Legal Assist- 
ance to Service Men, on the progress 
of these projects; Patent, Trademark 
and Copyright Law Section, on prac- 
tical information for the general 
practitioner; Corporation, Banking, 
and Business Law Section, on financ- 
ing for mineral development; Insur- 
ance, Negligence and Workmen's 
Compensation Law Section, jointly 
with the Junior Bar Section, on pre- 
trial and other aspects of trial prac- 
tice; Real Property, Probate and 
rrust Law Section, on estate plan- 
ning, securities transfers and real 
property titles; Traffic Court Com- 
mittee, on its expanded program of 
activities in the interest of improved 
trafic court standards. 


The social phase of the meeting 
was outstanding too. The Denver 
Bar Association and the Colorado 
Bar Association were hosts at sepa- 
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Denver lawyer Harry Clayton Davis was honored as the senior American Bar 
Association member in the Rocky Mountain region during the Denver Meeting. 
Mr. Davis (left) is shown with retired United States Circuit Judge Orie L. Phillips. 





rate receptions on each of the two 
evenings of the business meeting. At 
the regional banquet the evening of 
May 10, President David F. Max- 
well presided and informal remarks 
were made by Judge Alfred P. Mur- 
rah of the Court of Appeals for the 
Tenth Circuit. Talented members of 
the Denver Bar presented a folk op- 
era, “A Critique of the Jealous Mis- 
tress”. At the banquet a special 
presentation of a corsage was made 
to Mrs. Charles §. Rhyne of Wash- 
ington, D. C., wife of the President- 
Nominee of the Association, who 
Denver and whose 
marriage to Mr. Rhyne took place 
there twenty-five years ago. 

In addition to Justices Brennan 
and Whittaker, numerous other 
leaders of the Bar, judiciary and gov- 
ernment took part in the three-day 
program. U. S. Judge Irving R. 
Kaufman, of the Southern District 


was reared in 


of New York, who was the presiding 
judge in the Rosenberg spy case, 
appealed for wider use of pretrial 
procedures as a means for cutting 
down court backlogs. Deputy Attor- 
ney General William P. Rogers, ad- 


dressing a luncheon meeting, urged 
further efforts to minimize political 
considerations in judicial selection. 
He suggested that the major politi- 
cal parties endeavor to agree upon 
a formula to prevent “gross imbal- 
ance” in the future in federal judi- 
cial appointments. 

Edward G. Knowles, of Denver, 
State Delegate from Colorado, and 
Thomas M. Burgess, of Colo- 
rado Springs, the latter a member 
of the American Bar Association 
Board of Governors, were co-chair- 
men of the regional meeting. It was 
arranged under the general super- 
vision of the Association’s Regional 
Meetings Committee headed by 
John D. Randall, of Cedar Rapids, 
lowa. The Regional Meetings Com- 
mittee of the Association met during 
the Denver sessions to plan future 
meetings, one of which may be held 
this fall for states in the Northeast. 
A Southern state regional meeting 
will be held starting next February 
19 in Atlanta, Georgia, and an invi- 
tation was accepted to hold a North- 
west regional meeting in Portland, 
Oregon, in the spring of 1960. 
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The Notre Dame Program: 


Training Skilled Craftsmen and Leaders 


by Joseph O’Meara - Dean of the Notre Dame Law School 


In this article, Dean O’Meara describes the current law curriculum of what is 
perhaps a typical smaller law school in the United States. The purpose of a law 
school, of course, is to train men to be efficient, competent members of the Bar, 
but Dean O’Meara indicates that his law school attempts to do more than that. 
The iawyer is one of the natural leaders of his community, and the program at 
Notre Dame undertakes to prepare him for that role also. 





“There has been altogether too 
much copy work, too much patch- 
work, and too little original think- 
ing in the formulation of objectives 
and programs in the law schools.”? 
Those words by John G. Hervey, 
Adviser to the Section of Legal Edu- 
cation and Admissions to the Bar, 
are a challenge to the law schools of 
the country to take a long look at 
what they are doing and how they 
are doing it—and why. After just 
such a scrutiny, the Notre Dame 
Law School inaugurated a new in- 
structional program in 1953. The 
main outlines of that program, now 
in full operation, are described in 
this paper.? 

There are two points which are 
basic to our approach to legal edu- 
cation. In the first place, Notre 
Dame is and intends to remain a 
small school and our program of le- 
gal education is keyed to that fact.’ 
Not all the advantages are on the 
side of being big. There are real ad- 
vantages in being small. For one 
thing, it is possible in a small school 
to treat the individual student as an 
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individual. But the advantages, the 
distinctive potentialities of small- 
ness, must be recognized and culti- 
vated; they are dissipated if one is 
preoccupied with imitating bigness. 

The second point is our concep- 
tion of legal education as a joint 
and co-operative undertaking. Our 
program reflects the thesis that, giv- 
en things as they are in this harried 
and hurried present-day world, best 
results are achieved not by individu- 
al sorties but by a concerted attack 
upon the educational problem by 
the faculty working as a team, to 
the end that each course will play 
its assigned role in a co-ordinated 
pedagogical campaign. This is of the 
essence. 


The Curriculum... 
A Prescribed Program 

The business of a law school is to 
make lawyers—‘‘great lawyers’, as 
Mr. Justice Holmes insisted.* This 
we can do to best advantage, we be- 
lieve, by discarding electives and of- 
fering, instead, a prescribed program 
of instruction; and we have done so, 









thus making it possible for every 
course to build on the foundation 
laid in courses already taken and, in 
turn, to lay a solid foundation for 
courses yet to be taken. 

Our reasons for discarding elec- 
tives have been summarized as fol- 


lows: 


The elective system proceeds 
on a fallacy, [and] in practice 
involves many absurdities. I recall 
hearing . . . of a student who never 
took a course above the second floor. 
And there is not only a spatial, there 
is also a temporal principle of selec- 
tion at work: students have told me 
they made it a point never to sign up 
for a course given before 9:30 in the 
morning. In other ways, as well, the 
elective system tends to coddle stu- 
dents; it encourages them to choose 
what are thought to be snap courses 
and instructors with a reputation for 
marking high. 

Moreover the elective system is at 
war with one of our obligations, 
namely, to train lawyers for responsi- 
ble leadership. This means that our 
graduates must have a rounded and 
balanced legal education; and this, in 
turn, means that they must have 
training in areas which, left to their 
own devices, many would pass by. 
History and jurisprudence . . . are 
examples. Labor law is another. The 





1. Hervey, There’s Still Room for Improve- 
ment, 9 J. Lecat Enuc. 149, 150 (1956). 

2. What I have to say has no application to 
graduate study leading to the LL.M. or S.J.D 

3. The optimum enrollment, according to 
our hypothesis, is in the 250-300 range. 

4. The Use of Law Schools in CoLiecTep 
Lecat Papers 35, 37 (1921). 
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rise of labor unions and the revolu- 
tion in the law pertaining to them 
constitute one of the most significant 
social phenomena of our time and 
one with which a lawyer, both as 
lawyer and as leader, should have 
something more than a newspaper ac- 
quaintance. Yet many students enter 
the practice with only such knowledge 
of labor law as they have picked up 
from partisan debate about the Taft- 

Hartley Act. 

More generally, and as a further 
example, there are the great fields of 
legislation and administrative law. 
Many students somehow get the idea 
that the only subjects of any real im- 
portance in the practice of law are 
those taught in the conventional 
common-law courses. I am at a loss to 
understand why anyone should think 
so. In any case, it is clear that a law 
school which aspires to turn out com- 
petent practitioners, who are at the 
same time equipped for responsible 
leadership, must cultivate an under- 
standing on their part of the origin, 
growth, functions and procedures of 
these great institutions, the legislature 
and its offspring, the administrative 
agency. However nostalgic some of us 
at times become for the good old days, 
government would bog down hope- 
lessly without administrative agencies. 
And it should be remembered always 
that a free and representative legisla- 
ture is the hallmark of democracy. 
There were able and impartial courts 
in the days of Imperial Rome. But 
there has never been a free and rep- 
resentative legislature save in a demo- 
cratic society.5 
Many will think this overstates the 

case. I am persuaded that, on the 
whole, it does not. I must make it 
plain, though, that we do not nec- 
essarily exclude the possibility of 
fruitful use of electives on a limited 
scale in the final year of law study. 
We recognize an obligation to culti- 
vate not only breadth of view but, 
equally, depth of understanding; 
and it may be that depth of under- 
standing is facilitated by allowing 
the student some choice of courses 
in his final year. For us that remains 
an Open question. 

In any case, we reject the notion 
that specialization can be undertak- 
en profitably before a student has 
obtained his LL.B. The customary 
three years of law school afford little 
enough time the thorough 
grounding in the fundamentals of 
the major areas of law which every 


for 





lawyer ought to have. 

How best to provide this thor 
ough grounding? That, in our view, 
is the critical question. Can it be 
said that any selection of courses tak 
en in any order will do the job as 
We think 
This seems to us to demonstrate the 


well as any other? not. 
advisability of an integrated pro- 
gram of legal studies; and the for- 
mulation of such a program, obvi- 
ously, can only be the responsibility 
of the faculty. 

Like the law itself, our required 
curriculum is not a finished product. 
It is kept under constant surveil- 
lance to the end that no opportunity 
will be overlooked to make it mesh 
more perfectly with the responsibil- 
ities and opportunities of practice. 
No matter how well we succeed in 
that, however, we know that last- 
ing success is impossible. For the 
law is alive and growing. As it grows 
and changes, corresponding changes 
in our curriculum will be called for. 
We will be alert to make them. 


Methods of Instruction .. . 
An Institutional Approach 


No less important than the “what” 
is the “how” of legal education, and 
Notre Dame has adopted an insti- 
tutional approach to method as well 
as to content. 

Our primary insistence is upon 
maximizing student participation in 
the educational process. The com- 
mon law is not merely or essentially 
a body of knowledge. It is, rather, a 
way of approaching problems, a 
method of dealing with concrete sit- 
uations, a technique; and it can be 
learned only by practice. A student 
can learn about law by reading 
books and attending lectures. But 
this is not enough if what he wants 
is to be a lawyer. For the practice of 
law is a craft. A lawyer can never 
have enough knowledge, but no 
amount of learning ever made a law- 
yer. In this sense a lawyer is like a 
surgeon, mastery of whose art entails 
much more than merely reading or 
hearing about operations. Similarly, 
it is indispensable for a lawyer to 
have the “feel” of the law, and this 
there is no way to acquire except by 


The Notre Dame Program 


long practice in the actual use of le- 
gal materials. It cannot be done vi- 
cariously. The student has to learn 
to keep himself afloat—in good 
weather and bad; no one can do it 
for him; it is a disservice to try. And 
he will develop his capacities fully 
only if forced constantly to extend 
himself. 

In the first year we emphasize in- 
tensive training in analysis through 
rigorous use of the method. 
What do I mean by rigorous use of 


the case method? Every case consid- 


case 


ered in class is the subject of many 
questions, specific questions, search- 
ing questions by the instructor. Not 
all of them are put to a single stu- 
dent; rather, each question is, in 
general, put to a different student 
or to several different students; for 
the object is to draw the whole class, 
not this or that member of it, into a 
Socratic dialogue with the instruc- 
tor. Thus no student can doze or 
daydream or prepare the next case 
while one of his classmates is recit- 
ing. Any student is likely to be 
called on at any moment; and it is 
our purpose to let no class period 
go by without bringing every stu- 
dent into the discussion several times. 

Not 
thus exhaustively in a class period. 


many cases can be treated 
This does not seem to us to matter. 
Spending the whole class period on 
a single case may be the most eco- 
nomical use of time—so long as the 
cases for discussion are selected from 
the assignment in such a way that 
the students do not anticipate them 
and limit their preparation accord- 
ingly. 

We are not disturbed by the fact 
that, using this approach, it is im- 
possible to cover in class all the ma- 
terial in the case book. Mountains 
of material make full coverage im- 
possible by any method. No army 
has troops shoulder to shoulder all 
along the front. Instead, strong 
points are held, strong points so sit- 
uated that they dominate the ter- 
The cases for class 


rain between. 


discussion are selected on the same 


5. O'Meara, Legal Education at Notre Dame, 
28 Norre Dame Law. 447, 453-54 (1953). 
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from Xavier University and his LL.B. 
from the University of Cincinnati. Ad- 
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in private practice in Cincinnati before 
accepting his present post. 





principle. Beyond this, we recom- 
mend a standard text in each course 
to help the student develop a coher- 
ent view of the subject as a whole. 

There are signs that the case 
method is dying out in American 
law schools. Perhaps these are fight- 
ing words. Just the same, the evi- 
dence seems to indicate that the 
“case method” is becoming merely 
the jumping-off point for lecturing. 

I can understand well enough the 
reasons for this trend—if it be a 
trend, and I am persuaded that it 
is. To begin with, the case method 
is ill-suited to large classes. In the 
words of an English law teacher, 
Professor R. H. Graveson of King’s 
College, London, “the effectiveness 
of the system [is] in inverse pro- 
portion to the size of the class”.’ 
Doubtless, this, too, is a hard saying, 
but I believe it states the fact. The 
case method, moreover, is very time- 
consuming; and it is impossible, us- 
ing it, to cover in the time allowed 
all of the material a conscientious 
instructor would like to cover. So 
the pressure is very great to lecture, 
for this makes it possible to get over 
a lot of ground. Law teachers like 
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to talk, anyway; and, of course, it is 
a great deal easier to expound one’s 
own views than to ask those pene- 
trating questions which provoke that 
very rare activity—original thinking. 
All of these reasons help to explain 
why the case method, in my opin- 
ion, is being replaced by the lecture 
method of earlier days. 

At Notre Dame we are convinced 
that lecturing to students is not the 
best way to make lawyers. When lec- 
tures are relied on, the wrong man 
is doing the work. I say this to our 
students to try to get across to them 
what I mean by that. “Suppose at 
practice time the members of the 
football squad lined up along the 
edge of the field and the coach prac- 
ticed running and punting and tack- 
ling and blocking. If he did all of 
the practicing and the members of 
the squad just stood and looked on, 
what kind of team do think 
you would have?” 


you 


Every virtue, pressed too far, be- 
comes a vice. So it may not be liter- 
ally true that the function of a teach- 
er is to ask rather than to answer 
questions, but it very nearly is. As a 
matter of institutional policy, there- 
fore, we emphasize intensive train- 
ing in analysis through rigorous use 
of the case method in the first year. 

Preoccupation with close analysis 
of cases, if continued beyond the 
first year, leads to boredom on the 
part of students. Moreover, it’s not 
enough to know how to read cases 
and extract therefrom what Cardozo 
called the “kernel”. Much more is 
required: a lawyer must be able to 
use cases in the resolution of con- 


6. Cf. Griswold, Law Schools and Human 
Relations, 1955 Wasu. U.L.Q. 217, 230: “It may 
well be that the next great developments in 
legal education will be in the direction of con- 
solidating and simplifying. As one of my 
friends has said, we have for too long been 
teaching less and less about more and more. 
We should now reverse this tendency, and 
consciously seek to teach more and more 
about less and less. Or, as one of my col- 
leagues has said, we should sink some shafts, 
but not try to make tracks over the entire 
field.” 

7. Cf. Fuller, Legal Education and Admis- 
sions to the Bar in Pennsylvania, 25 Temp. L.Q 
249, 263 (1952): “. . . 1 am convinced that there 
is a decline in the use of the case method 
over the country as a whole. To avoid mis- 
understanding, it should be added that by ‘the 
case method’ I mean generally a method 
which involves a joint exploration of prob- 
lems by instructor and class as contrasted 
with a method designed primarily to convey 
information from the instructor to the class.” 


8.3 J. Socy. Pustic Teacners or L. 104 


This is an art 
and, as such, requires long practice. 
In the second and third years, there- 


crete controversies. 


fore, as a matter of institutional pol- 
icy, we leave the case method and 
emphasize, instead, the problem 
method, which is just what its name 
implies—the method whereby  stu- 
dents learn law by using it in work- 
ing out concrete legal problems.'° 

Members of the faculty teaching 
second- and third-year courses con- 
centrate in class on problems care- 
fully worked out and mimeographed 
in advance. The problems are of 
such nature that a student is wholly 
unable to cope with them un!ess he 
has read and mastered his casebook 
assignment, but the class period is 
devoted to the problems rather than 
to the assigned material in the case- 
book. 

As the preceding paragraph im- 
plies, we continue to use casebooks 
even after shifting to the problem 
method. In that connection I ven- 
ture to observe that, in my view, 
casebooks are becoming progressive- 
ly unsatisfactory. This is due in the 
main, I think, to the 
ences which undermined the 
case method in the classroom. Thus, 
for example, casebook makers feel 
impelled to include enormous num 


same. influ- 


have 


bers of cases; and, in order to stay 
within some semblance of reasona- 
ble limits, are accordingly required 
to edit the cases until, frequently, 
only bits and snatches of them are 
left. I suggest this misses the point 
of the case method."! 


(Continued on page 668) 


(1955). 
9. NATURE OF THE JUDICIAL Process 29 (1921). 


10. See Cavers, In Advocacy of the Problem 
Method, 43 Cor. L. Rev. 449 (1943). 


11. Cf. Harv. L. ScHoort, Dean's Report 
1955-56, pages 4-5: “. . . casebooks and other 
teaching materials which undertake to deal 
comprehensively with any particular area have 
become long and filled with details and diffi- 
culties. The careful teacher, approaching com- 
plex problems with thorough analysis and 
great research, does not like to leave any item 
or variation uncovered. Odd as it may seem, 
some of the new casebooks may be too good to 
be the most effective for teaching purposes 
They may put before the student more detail 
than he needs at that stage of his develop- 
ment. In this way, they may occupy too much 
of the student’s time with the complexities of 
problems and leave him with too little of 
backgreund, approach, techniques, and the 
other basic skills which will enable him to 
deal adequately with the varied problems 
(many of them now undreamed of) which he 
will meet in his professional life.” 


; 
} 


















1 art 
ctice. 
here- 
| pol- 
and 
blem 
lame 
stu- 
work- 
10 
ching 
con- 
care- 
phed 
re ol 
holly 
ss he 
‘book 
od is 
than 
case- 


1 im- 
books 
»blem 
| ven- 
view, 
essive- 
in the 
influ- 
d the 
Thus, 
s feel 
num 
O Stay 
asona- 
quired 
iently, 
m are 
point 


re 66%) 


) (1921). 
Problem 


REPoRT 
1d other 
to deal 
rea have 
nd diffi- 
ng com- 
sis and 
iny item 
ly seem, 
good to 
yurposes 
re detail 
develop- 
p00 much 
xities of 
little of 
and the 
him to 
oroblems 
vhich he 


Why I Believe in Legal Aid: 


Equal Justice for All in America 


by Glenn R. Winters + Executive Director of the American Judicature Society 


In this article, the author discusses the meaning of legal aid from various points 


of view—examining the program’s importance to the legal profession, to the 


citizens of the communities that have legal aid services, and to the country as a 
whole. The article is taken from an address before the Toledo Legal Aid Society 
and the Toledo Bar Association last February. 





It would be possible to answer 
the question in the title very quickly 
and adequately by simply referring 
to the fact that “legal aiders’ are 
such nice people. I am thinking not 
only of my legal aid friends in the 
\merican Bar Center, but also of a 
host of others I have met and be- 
come friends with in legal aid offices 
all over the country. There is some- 
thing inherently ennobling about 
trying to give a break to somebody 
less fortunate than yourself, and 
that is what the daily work of legal 
aiders consists of. They just can’t 
help but be nice people. 

But there are other and more sub- 
stantial reasons why I believe in 
legal aid. I am a lawyer, and it is 
natural to think first of the things 
about legal aid that appeal to me as 
a lawyer. Legal aid is important to 
the members of the legal profession 
because it relieves busy lawyers of 
burdens they cannot afford to and 
should not have to bear. Lawyers 
all know and acknowledge that ev- 
ery person in legal difficulties has a 
right to legal counsel, whether or 
not he can afford to pay a fee. In 
literally instances 


countless busy 


practitioners have let their regular 
work wait while they devoted hours, 
days, weeks to cases from which they 
had no hope of remuneration. It 
will be a sad day for the legal pro- 
fession when no lawyer ever does 
this, for it makes a better man of 
him. I wish I could tell you the 
story of what was done a few months 
ago by a fine Michigan lawyer of my 
acquaintance in behalf of a young 
man who was suddenly plunged into 
a serious personal crisis through no 
fault of his own. The lawyer spent 
a great deal of his own money on 
the case, as well as a_ shocking 
amount of time, and once he was 
contemplating a trip to New York 
on it at his own expense. At the 
end, he sent the boy’s parents a bill 
for twenty-five dollars, solely to bol- 
ster their pride. Twenty times that 
amount would have been less than 
adequate. 

Cases like that 
baby’s shoes, and more than a few 
of them would bankrupt any lawyer. 
In smaller communities the 


don’t buy the 


local 
lawyers usually can and do bear the 
burden, but in cities like Toledo it 


assumes crushing proportions. If it 


is left to the casual attention of law- 
yers in their offices, the work will 
not be evenly distributed, for the 
more easy-going lawyers will find 
themselves doing nothing else, while 
their more practical-minded breth- 
ren dodge their fair share, and not 
everybody who needs the service will 
get it. What a genuine relief to a 
busy lawyer to know that there is in 
his community a good law office, 
staffed with competent attorneys, 
maintained for the express purpose 
of serving those clients, so that it is 
not a question of his finding the 
time to take them on or leaving 
them unserved. 

This is not to imply that where 
there is a legal aid office, lawyers 
never take cases like the one I men- 
tioned. In fact, that one arose in a 
city that has a splendid legal aid 
office. But where there is legal aid 
service, the lawyers know that the 
client will get what he needs wheth- 
er they are in a position to do it for 
him or not, that the work will be 
done by lawyers specializing in and 
skilled in the type of cases such 
clients have, and that the cost of it 
will not fall on any one individual. 
That is worth a lot to any lawyer. 

Legal aid appeals to me as a law- 
yer also because of the possibilities 
it offers in the training of lawyers. 
The law schools do their job well, 
but their graduates get out knowing 
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very litthe about what to do when 


It is not 
fair either to the young lawyer or to 


confronted with a client. 


the client for him to get his practical 
experience at the client's expense. 
The hitch has been that there is 
nothing in the legal profession com- 
parable to the hospital for doctors. 
both 
legal education and legal aid are 
coming to see that the legal aid 


Forward-looking leaders in 


clinic can be made to render a use- 
ful service in that respect. To be 
sure, not all professional services in 
a legal aid clinic can be turned over 
to student lawyers, and no doubt in 
many it would be easier 
and quicker for the supervising at- 
torney to do the work himself, but 


instances 


all the same, a growing list of law 
schools and legal aid societies are 
establishing 


co-operative arrange- 


ments to the benefit of both. 


Legal Aid .. . 
Better Public Relations 


In the third place, legal aid is 
important to the legal profession be- 
cause it is a most important and 
indispensable tool for improving the 
standing of the profession in public 
esteem. Most people are unfamiliar 
with law and lawyers, and they have 
gained from radio, television, mov- 
ies, comics and crime novels the im- 
pression that lawyers are people to 
stay away from—unscrupulous oper- 
ators who find “loopholes” in the 
law charge exorbitant fees. 
Many people go without needed 
legal services for that reason, or else 
turn for help to non-lawyers they 
think they can trust. The very ex- 


and 


istence of a legal aid society, its very 
line in the telephone directory, is a 
standing denial of that concept of 
the legal profession. Every client 
who goes out of a legal aid office 
with the smallest legal 
solved is another friend of a profes- 


problem 


sion that needs all the friends it can 
get. And every legal aider knows, of 
course, of the small legal aid case 
that developed into or indirectly 
led to the big case that was taken by 
the downtown lawyer on a regular 
fee basis. I have heard lawyers stand 
up in a meeting and protest the es- 


tablishment of a legal aid office on 
the ground that it would take legal 
business from them. They 
were, no doubt, the type of lawyer I 


away 


have heard of who is supposed to 
have remarked that he had 
twenty-five-dollar cases in his office 
plus a lot of little ones. But in all 
seriousness, a legal aid office, sup- 
ported by a lawyer referral service, 
can serve the Bar as well as the pub- 
lic by making more people aware 
of the services the profession has to 
offer and encouraging them to take 
their legal problems, both small and 
large, to lawyers instead of to un- 
authorized practitioners. The mem- 


two 


bers of the Bar have more, not fewer, 
paying clients where these services 
are offered to the public. 


The organization by which I am 
employed, the American Judicature 
Society, has for its object “to pro- 


mote the efficient administration of 
justice”. I believe in legal aid not 
only because of what it does for the 
lawyers, but also because of its im- 
portance in the attainment of the 
Judicature Society's objective. The 
right to the assistance of counsel is 
one of the fundamental rights guar- 
anteed by the constitutions of the 
United States and most of the states, 
along with grand jury indictment, 
confrontation of witnesses, trial by 
jury, and a half-dozen other things 
that we count as basic to our con- 
cept of criminal justice. Counsel is 
important and necessary also in civil 
cases. It is technically possible in 
many instances for a party to plead 
his own cause (although I have al- 
ways heard it said that the man who 
acts as his own lawyer has a fool for 
a client), but in so doing he in- 
creases the burden on the judge and 
lessens the chances of justice being 
done. “Assistance of counsel” is two 
fold. It means assistance to the court 
as well as to the parties before the 
court. Lawyers are officers of the 
the 
the assistance of those officers. With- 


court, and judge relies on 
out them it would be a_ physical 
impossibility for him to handle the 
case load of his court. Where there 
is no legal aid, the judge may assign 
counsel, but lawyers so assigned are 
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often lower-grade talent waiting for 
such assignments, or else the assign- 
ments go to good lawyers who are 
too busy to do an adequate job on 
short notice and probably with little 
or no experience in criminal law. 
They are never assigned in civil 
cases. It is important that all cases, 
large and small, civil and criminal, 
be decided right, and legal aid helps 
to make it so. 

It is proper to mention at this 
point some of the activities of the 
National Legal Aid Association that 
make a substantial contribution to- 
ward the betterment of the adminis- 
tration of justice. In conjunction 
with the Special Committee on Le- 
gal Aid of the American Bar Associa- 
the N.L.A.A. 
Ford Foundation grant for the ac- 


tion, has secured a 
tive promotion of expanded legal 
aid services in criminal 
throughout the country, and in con- 


cases 


junction with The Association of the 
Bar of the City of New York, with 
the aid of funds supplied by the 
Fund for the Republic, they are 
sponsoring a survey of the various 
forms of criminal legal aid now in 
existence to determine which type 
of service and organization is best 
adapted to the needs of the various 
types of communities and clients. 
The N.L.A.A. constituent 
organizations like yours have been a 


and its 


major force in making a success of 
the Uniform Reciprocal Enforce- 
ment of Support Act. 

I am a jawyer, and so I am inter- 
ested in legal aid as it affects the 
legal profession and the administra- 
tion of justice, but I am also a citi- 
zen of my home community, a tax- 
payer, a home owner, and the father 
of a family. Legal aid appeals to me 
because of the important part it 
plays in the life of a community. 
This is outlined very well in a little 
pamphlet “Why Legal Aid in Yow 
City?” published by the National 
Legal Aid Association. Legal aid is 
good for the city’s economy. A large 
proportion of legal aid cases are of 
a petty nature, involving only small 
amounts of money. In the course of 
the 
lected or saved by defending unjust 


a year, however, amount col 










ing for 
assign- 
ho are 
job on 
h little 
il law. 
n civil 
1 cases, 
iminal, 
d helps 


at this 
of the 
on that 
ion to- 
dminis- 
unction 
on Le- 
Associa- 
ured a 
the ac- 
d legal 

cases 
in con- 
1 of the 
k, with 
by the 
rey are 
various 
now in 
ch type 
is best 
various 
clients. 
stituent 
» been a 
ccess of 
Enforce- 


m inter- 
ects the 
ninistra- 
O a Citi- 
, a tax- 
e father 
Is to me 
part it 
munity. 
1 a little 
in Your 
National 
al aid is 
A large 
‘s are of 
ily small 
‘course of 
unt col 
g unjust 








claims for persons who would other- 
wise be a burden on the city, is sub- 
stantial. Through their good use of 
the Uniform Reciprocal Enforce- 
ment of Support Act, the various 
legal aid societies have saved mil- 
lions of dollars in support of de- 
pendent children from public funds 
by reaching across state lines to com- 
pel support by the parents respon- 
sible for them. 

The home is a consumer unit and 
we cannot list the financial benefits 
of legal aid to a community without 
taking into account the homes pre- 
served and re-established through its 
services. However, it is foolish to 
speak of priceless human values only 
in terms of money. The good effect 
of legal aid on the happiness, well- 
being, future citizenship and _ pro- 
ductiveness of the children of those 
homes is incalculable. 

A legal aid office in a city renders 
more effective the work of the other 
welfare agencies of the city. It re- 
lieves them of time-consuming bur- 
dens that are more or less routine 
to a trained lawyer; it helps them 
to recognize legal problems and give 
them proper attention at the right 
time; and it can give legal assistance 
to the other agencies not only for 
their clients but also in matters of 
remedial 
and preventive legislation. No better 
testimonial to the substantial worth 
of a legal aid office to a community 
can be found than the many in- 
stances in which, after a trial period, 
a place has been made in the hard- 
pressed budget of a local Commu- 
nity Chest for financing the work of 
a new legal aid office. 


agency concern such as 


I am a lawyer; I am a citizen of 
my home community; and I am also 
an American. As a citizen of this 
wonderful I am 


country of ours, 


glad for legal aid. 


Equal Justice for All... 
The Essence of America 


I am glad for legal aid because to 
me it embodies and symbolizes the 
essence of what we mean when we 
use that much- 


beautiful though 


abused word “Americanism”. In 


America, one man is not high and 





another low, one noble and another 
base. There are no rights in ow 
land that are enjoyed by a few 
while the rest look enviously on. In 
America, every man is king. How 
proud we are that this is so! We 
know, of 


course, that there are 


countless differences—differences of 
wealth, intelligence, health, stature, 
and even complexion. But in Amer- 
ica, thank God, we all stand equal 
before the law. But do we? Only to 
the extent that we have access to the 
machinery of justice for the enforce- 
ment of our rights. A right without 
a remedy is but a mockery. For mil- 
lions of Americans in cities like To- 
ledo, it is the existence and avail- 
ability of the services of a legal aid 
office that makes them equal to the 
rest of the world before the law. It 
is the legal aid office, whether they 
ever pass through its doors or not, 
that makes America what it is to 
them. 

Americanism means championing 
the underdog. Do you remember 
back in 1938 or 1939 when tiny Fin- 
land was crossing swords with Rus- 
sia? It was an unequal contest, and 
the victory of Russia was inevitable. 
But how enthusiastically we Ameri- 
cans cheered the Finns’ few military 
successes! —That was long ago when 
Hitler was the menace to world 
peace; the Iron Curtain had never 
been heard of. We were not fond of 
the Reds, even then, but mostly we 
cheered Finland Finland 
was David and Russia was Goliath, 


because 


and we so wanted David to win. I 
doubt if Hitler’s Nazis felt the same 
way. Americans love an underdog. 
They cheer for whatever baseball 
team is playing the New York Yan- 
kees, and I can remember not so 
very long ago, when I was in college 
in Ann Arbor, when they cheered 
whatever football team was playing 
the Michigan Wolverines. 

The typical legal aid client is an 
underdog. He has not been very suc- 
cessful in life, or else he would not 
be within the legal aid financial 
eligibility bracket. And now misfor- 
tune of some kind has come his 
way. The chances are that his con- 
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troversy is with someone more 
favorably situated—perhaps an un- 
or business 
man, an insurance company that 
won't see things his way, or just a 
mean old landlord. In the typical 
instance the legal aid client is a 
helpless, poorly-armed David; his ad- 
versary is Goliath. Neither huckle- 
berry pie, ice cream, the World 
Series nor Howdy Doody is so 
thoroughly, wholesomely and heart- 
warmingly American as to step in 
and take that poor fellow’s part and 
see him through to his little victory 
against the fellow who would have 
had his way unchallenged in most 
parts of the world. 

I am a lawyer, I am a citizen and 
taxpayer of my community, I am an 
American, but, more broadly, I am 
a member of the human race, and I 
am a Christian. I am proud of legal 
aid because it is one of the brightest 
spots in the long, dark history of 
man’s painful climb from savagery. 
It is a testimony to our faith in 
the universal brotherhood of man, 
which is a part of the universal fa- 
therhood of God. The first legal aid 


scrupulous tradesman 
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Why I Believe in Legal Aid 


society in America got its start help- 
ing not Americans but German im- 
migrants in New York City, nearly a 
century ago. In most American cit- 
ies today legal aid stands as a shield 
and defender of various minority 
races and groups. 

And—during the earthly life of 
the man who became the defendant 
in the most famous criminal trial of 
all time, and who was wrongfully 
sentenced to death for lack of an 
advocate to plead the valid defenses 


Views of Our Readers 
(Continued from page 590) 


Professional Courtesy: 
Presumption of Honesty 


How many times have you heard 
a client, friend or fellow attorney 
say, “That lawyer is dishonest, he 
sold out?” The variations in remarks 
of this type are numerous, but the 
tenor is always the same. 

Did you say to the speaker, “Our 
profession is composed of fine men 
whose conduct is under constant ob- 
servation by a skeptical public and 
we are supervised by bar associations 
and the courts. No other business 
exerts as much control over the ac- 
tions of its members for the protec- 
tion of the public. I do not person- 
ally know the lawyer you think is 
dishonest, but I am sure he is honest. 
Very probably if you knew and un- 
derstood all the circumstances, you 
would agree.” 

Do we thus defend our fellow law- 
yers from such remarks? I have heard 
a great many such conversations and 
very seldom do any lawyers present 
make any such defensive remarks, 
perhaps better designated as, an ex- 
pression of confidence in fellow law- 
yers. 

Practically all lawyers seem to be 
burdened by a basic inferiority com- 
plex revolving about a lack of con- 
fidence in their ability as lawyers 
and an exaggerated opinion of the 
abilities of others. Our business is 


which He had, He spent his time 
largely among the “common peo- 
ple”, who “heard Him gladly”, and 
it was He who said “blessed are the 
merciful”, and His biographer says 
that “when He saw the multitudes 
He had compassion on them”. 

I believe in legal aid because in 
the book that tells about that man I 
read that pure and undefiled reli- 
gion consists of two things. One of 
them is to keep one’s self unspotted 
from the world. The other is to visit 


conducive to such a feeling. There 
is little certainty in law and its ap- 
plication to facts and any conclusion 
is constantly scrutinized by opposing 
lawyers, the public, clients and the 
courts. No wonder it is difficult for 
lawyers to be confident in the face of 
this. 

This inadequacy leads to a desire 
to agree with any remarks tending 
to make us feel superior to our fel- 
low lawyers. Let’s face it, we like to 
hear derogatory remarks about other 
lawyers. 

Often, this attitude leads in a 
vicious circle to feuds between law- 
yers because any remarks you make 
about other lawyers are often report- 
ed back to the subject himself. Any 
member of the public likes to hear 
one lawyer criticize another because 
the criticism fits in with the listener's 
view of lawyers and you may rest as- 
sured the remarks will be repeated 
often and modified through repeti- 
tions. It is said after words are quot- 
ed through three mouths, the origi- 
nal speaker fails to recognize them. 

Be fair to your profession. Com- 
pare lawyers with other business 
classes. Don’t you believe that your 
fellow lawyers are above them in 
fairness as a group? We lawyers have 
fallen victims to propaganda created 
by the public’s conception that law- 
yers are dishonest. 

What are the benefits of an atti- 
tude of confidence in our profes- 
sional brethren? 

First, your own stature will rise in 
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the fatherless and the widows in 
their affliction. Not all legal aid 
work is in behalf of widows and or- 
phans, but enough of it is so that 
organized legal aid constitutes one 
of the greatest of all mass fulfill- 
ments of that great Biblical com- 
mand. 

These are the reasons why I be- 
lieve in legal aid, and why I am 
proud to have a small connection 
with such wonderful people and 
their wonderful work. 


the eyes of others. We all admire 
someone who refuses to gossip. We 
like someone who has confidence in 
others and will forcibly express that 
trust. 

Second, you will be proud of your- 
self. It is not nice to repeat gossip or 
criticize others. Most gossip or re- 
marks are unfounded and you will 
receive a pleasure in giving to your 
fellow lawyers the presumption of 
innocence given to everyone. Each 
lawyer should be considered honest 
until proved guilty of dishonesty by 
a preponderance of evidence. Many 
condemn a man’s reputation on a 
shred of hearsay because the con- 
demnation is desired. 

When we publicly criticize a fel- 
low lawyer we are sitting as judge 
without jurisdiction. It is only our 
right and duty as lawyers to report 
any unprofessional conduct to the 
proper authority. We have no right 
to express publicly any personal 
views derogatory of other lawyers. 
To do so is disloyalty to the profes- 
sion and reflects only our individual 
lack of character. 

Third, the profession will benefit. 
Our public relation programs will 
fail to inspire trust in our profession 
if we lawyers do not have that trust 
and express it. 

Do not gossip yourself and dis- 
courage gossip by the public. You 
will financially benefit and elevate 
your own self-esteem. 

CHARLES M. Cook 


Carthage, Missouri 
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A Twentieth-Century Problem: 





Administrative Law in Great Britain 


by George Winderv, M.J.1., F.R.E.C. 


Mr. Winder is concerned about a problem that has perplexed and worried many 


Americans. The twentieth century has seen a great legal revolution in the English- 
speaking countries. Administrative law, virtually unknown in common law na- 
tions before World War I, has grown with tremendous speed, and hundreds of 
quasi judicial bodies now promulgate orders, investigate violations of those orders, 


and mete out punishment all without any intervention by judge or jury, and often 


without many of the traditional safeguards that have always accompanied common 
law trials. Mr. Winder recognizes the fact that such procedures may be necessary 


in an economy which is coming more and more under the control of the state, but 
he raises a disturbing question about the survival of the rule of law in such an 


atmosphere. 





The great heritage that ancient 
Rome left to modern civilization was 
the conception of the rule of law. 
Perhaps the greatest service that the 
British people have performed for 
mankind has been to develop and 
spread this heritage throughout 
many parts of the world which have 
never known the sway of Rome— 
including her own Dominions and, 
not least of all, the United States of 
America. 

If there is one institution of which 
the British people are proud, and 
which, until a few short years ago, 
possessed their absolute trust and 
confidence, it is their legal system 
which, under the aegis of the High 
Court, has evolved over many gen- 
erations until it has become the ad- 
miration of lawyers of many lands. 

In an article in the Reader’s Di- 
gest of December, 1952—condensed 
from the Winnipeg Tribunal—the 


American 
writes: 


lawyer, Karl  Detzer, 
“I am convinced that Brit- 
ish justice is fairer and faster than 
its American counterpart. Punish- 
ment of the guilty is more certain, 
the innocent are more vigorously 
protected, and public safety is better 
served.” He gives, as his reason for 
this, the complete freedom of the 
British courts from the machinations 
of the politician. “No political in- 
fluence,” he writes, “direct or indi- 
rect, is tolerated anywhere in the 
administration of British justice.” 
This American lawyer's opinion 
accords with that of no less a man 
than Voltaire, who, over a hundred 
fifty years ago, wrote that, in travel- 
ling from France to England, he 
had passed out of the realm of des- 
potism into a land where the courts 
might be harsh but where men were 
ruled by law and not by caprice. 
When the British legal system can 


be praised so highly, why has there 
lately developed concerning it a 
measure of doubt—as yet like a cloud 
horizon—but nevertheless 
persistent in the minds of some Brit- 


on the 


ish lawyers? 

As far as the traditional British 
courts are concerned, the confidence 
of the people is as justified as ever. 
The doubt lies in the fact that, 
alongside these ancient institutions, 
there is growing up a new form of 
legal tribunal which is beyond the 
jurisdiction of the High Court and 
quite new to British legal principles. 

Before 1914—a year which marks 
the end of so many accepted ideas— 
the authority of the High Court over 
the British legal system was com- 
plete. No one could be punished, 
no fine imposed, no injury received, 
nor any tort inflicted, without the 
victim having the right to appeal 
to a British court of justice. As that 
great guide to the British Constitu- 
tion, Professor Dicey, has pointed 
out, the very basis of British justice 
was the fact that the whole of her 
legal system came under the one au- 
thority—that of the High Court. 

The legal code was not split into 
two parts as it was in France—one 
interpreted and enforced by the or- 
dinary courts, the other a system of 
so-called administrative law applied 
by officers. The idea of administra- 
tive law and administrative courts 
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Administrative Law in Great Britain 


was wholly repugnant to Dicey. It 
implied that the executive and the 
administration could be independ- 
ent of the judiciary. Such an inde- 
pendence he believed to be contrary 
to the British conception of the rule 
of law. 

There are strong reasons for be- 
lieving that the unity of the British 
legal system under the High Court 
was due to the fact that, in Great 
Britain, the state played little part 
in the economic activities of the peo- 
ple. The great work of the courts, 
apart from their criminal jurisdic- 
tion, was to see that the rights of 
individuals were enforced. As the 
state was seldom involved, it allowed 
the courts complete freedom from 
political pressure of any kind. Such 
administrative rules as there were 
—as, for example, those under the 
Merchant Shipping Act or the Fac- 
tory Acts—being comparatively few, 
could be enforced quite easily by 
the ordinary courts. 

The economic system of France, 
on the other hand, had been sub- 
ject, ever since the days of Louis 
XIV, to a wide system of control 
exercised by the district Intendants, 
who took the greatest care that their 
exceptional jurisdiction should be 
continually extended. These controls 
were one of the primary causes of 
the French Revolution, but, as de 
Tocqueville pointed out, they sur- 
vived to a far greater extent under 
the Republic than is popularly sup- 
posed, and, so that they might be 
effectively enforced, administrative 
law survived with them. 


The First World War... 
A Changed Economy 


It was not until after World War 
I that, in Great Britain, ideas inim- 
ical to the free economy began to 
be extensively reflected in British 
legislation, and the powers of cer- 
tain Ministers of the Crown and 
their officers were increased beyond 
anything hitherto known in modern 
times. Under the old system, the sole 
concern of the British courts was 
justice for the individual. Conse- 
quently, all their rules of evidence 
and procedure were evolved solely 
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with that consideration in view. It 
was never conceived that they should 
have to deal with the thousands of 
regulations necessary to administer 
an economy with speed and efficien- 
cy. As a result, they were quite un- 
prepared and unsuited to meet the 
changed conditions brought about 
by economic planning. 

Parliament realized this, for, with 
the new legislation, it provided for 
forms of legal enforcement under 
tribunals, which were quite new to 
British legal tradition. It also pro- 
vided that the Ministers of the 
Crown, and the officials responsible 
for enforcing the new legislation, 
should have wide discretionary pow- 
ers which were placed beyond the 
jurisdiction of the High Court. 

These new tribunals are so alien 
to British ideas that their true na- 
ture is not yet fully recognized, but 
there is no gainsaying the fact that 
they are able to inflict very heavy 
fines on those who appear before 
them, and, to enforce those fines, 
they may sell up the cffender’s prop- 
erty. For the first time in many gen- 
erations, a British subject can stand 
before such a tribunal so far defense- 
less in that he is deprived of his 
ancient right of appeal to a British 
court of law. 

Perhaps the most typical example 
of the new kind of administrative 
court is provided by the Tribunal 
of the Milk Board. In 1932 the Brit- 
ish Government decided that the 
free contract system should no long- 
er apply to the sale of milk, and that 
its distribution from the farm to the 
consumer’s doorstep should be com- 
pletely within the control of the 
state-created Milk Marketing Board. 
The imposition of the necessary dis- 
cipline upon farmers to effect this 
was not so very easily enforced. 
Shortly after the Board’s inception, 
it had to deal with farmers who un- 
dercut its fixed prices in the hope 
of increasing their sales. It is inter- 
esting: to speculate what might have 
happened to these offenders had 
they been arraigned before the or- 
dinary courts, charged with the en- 
tirely new crime of selling perfectly 
clean milk too cheaply. Fortunately 


for the Board, it was able to bring 
such recalcitrants before its own tri- 
bunals. 

These were made up of milk pro- 
ducers little inclined to bias in favor 
of a rival who had undercut the 
price of their product. After listen- 
ing to such a trial before such a Tri- 
bunal, one lawyer has described how 
he saw the accused pronounced 
guilty and heavily fined—on the 
unsworn hearsay evidence of the 
Board’s own servants. He also point- 
ed out that the Board acted as judge, 
prosecutor and recipient of the fines 
it inflicted. 

It must not be thought that Brit- 
ish judges were unconcerned at this 
limitation of their jurisdiction. The 
Milk Board’s judgment could only 
be enforced by a court order. When 
applications were made for such or- 
ders, some judges put up consider. 
able resistance, and attempted to re- 
view the reasons for such judgments. 

Judge Tobin, asked to sign such 
an order, said: “Am I to understand 
that certain of the King’s subjects 
can be fined by some kind of tri- 
bunal sitting in a room to which the 
public are not admitted!” On being 
assured that this was so, he added: 
“It seems contrary to our law. I 
thought the essence of British jus- 
tice was openness.” 

However, the disapproval of Brit- 
ish judges was of no effect, and it 
soon became evident that there was 
a new punitive body in Great Brit- 
ain, completely beyond the reach 
of a High Court judge. 

To allay public suspicion, how- 
Departmental Committee 
under the chairmanship of Viscount 


ever, a 


Falmouth was set up to report on 
this new legal procedure. In its find- 
ing supporting the tribunals, the 
Committee stated: “There is also a 
possibility that the Courts, either 
from imperfect understanding of the 
schemes, or from lack of sympathy 
with them, might not inflict ade. 
quate penalties, particularly in the 
case of such offences as undercutting, 
where the interests of producers as 
a whole might appear, on a short 
view, to be contrary to those of the 
public. Even in serious cases under 
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the ordinary law, these courts do 
not usually impose the maximum 
fines for offences; indeed, the expec- 
tation that smaller fines would be 
imposed by the Courts than by the 
Marketing Boards has been used as 
an argument in favor of the former 
tribunal. Moreover, undue leniency 
to offending producers under the 
marketing schemes might cause such 
dissatisfaction to other producers, 
and so place a severe strain on their 
loyalty, thus leading to a breakdown 
of the schemes.” 


In the Name of Expediency... 
A More Compliant Tribunal 
So the principle was accepted that, 

when the judgments of the courts 
are unlikely to suit the purposes of 
the state, then, in the name of ex- 
pediency, a more compliant tribunal 
should be appointed in their place. 
So might Louis XIV have reasoned 
when he promulgated the following 
decree: “It is moreover ordered by 
his Majesty that all disputes which 
may arise upon the execution of 
this order, with all the circumstances 
and incidents there unto belonging, 
shall be carried before the Intendant 
to be judged by him, saving an ap- 
peal to the Council, and all the 
courts of justice and tribunals are 
forbidden to take cognizance of the 
same.” 

De Tocqueville, who quotes this 
decree in his State of Society in 
before the Revolution of 
1789, also reminds his readers of the 
unity of the British legal system and 
the difficulty British people had of 
even conceiving an idea so alien to 
their thoughts as “Administrative 
Law”. 

“The difficulty of rendering these 
terms into intelligible English’. he 
tells us, “arises from the fact that at 


France 


no time in the last two centuries of 
the History of England has the ex- 
ecutive administration assumed a 
peculiar jurisdiction to itself, or re- 
moved its officers from the jurisdic- 
tion of the courts of common law. 
. . . It will be seen that the ordinary 
jurisdictions of France have always 


been liable to be superseded 


by extraordinary judicial authorities 
when the interests of the govern- 


ment or the responsibility of its 
agents were at stake. The arbitrary 
jurisdiction of all such irregular 
tribunals was, in fact, abolished in 
England in 1641 by the Act under 
which fell the Court of Star Cham- 
ber and the Hizsh Commission.” 

De Tocqueville did not conceive 
that, many years after his death, 
those irregular tribunals beyond the 
reach of the High Court would be 
re-established in the country whose 
legal system he so much admired. 

After World War II, the advance 
of “administrative law’ in Great 
Britain continued apace. The most 
outstanding addition to the new 
system was the Land Tribunal, set 
up under the Agricultural Act. This 
Act provided for the dispossession of 
farmers from their land if Agricul- 
tural Committees considered them 
inefhcient. Their age-old right of ac- 
cess to the ordinary courts was de- 
nied them, and, instead, they were 
permitted to appeal to this entirely 
new court, the Land Tribunal. 

The members of this body were 
appointed by the Minister of Agri- 
culture himself, but, as his servants 
had initiated the proceedings against 
the farmer, this practically made 
him the judge in his own case. 

When the Conservatives were re- 
turned to power, they amended the 
Agricultural Act by providing that 
appointments to the Tribunal were, 
in the future, to be made by the Lord 
Chancellor instead of by the Min- 
ister. Otherwise they left the Act 
very much as it was passed by the 
Socialist Government. 

Although they have the power to 
inflict heavy tines, and, in the case 
of the Land Tribunals, can _ rec- 
ommend to the Minister that a man 
be deprived of his farm, all these 
new administrative courts are per- 
fectly free to decide their own rules 
for the conduct of the cases before 
them. They can ignore those prin- 
ciples of procedure and evidence 
which, in the ordinary courts, have 
grown up over the years with the 
sole aim of protecting the rights of 
the individual. Their power is very 
nearly absolute in their particular 
field, as they are answerable only to 
the Minister under whose authority 
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Commerce. 





they have been set up. In his turn, 
the Minister may act with a wide 
discretionary power completely be- 
yond the reach of the High Court. 
C. J]. Hamson, Professor of Com- 
parative Law at the University of 
Cambridge, has pointed out the dan- 
ger to the British legal system arising 
from the new administrative tribu- 
nals. In his book, Executive Discre- 
tion and Judicial Control, he writes: 
“What we have to observe today is 
that the English system of a univer- 
sal jurisdiction has in reality broken 
down, with the result that the entity 
which today wields the most real 
power,—the Minister and his De- 
partment,—is in England subject to 
a merely formal legal control, and is 
beyond all effective judicial super- 
vision. 
The Conseil d’Etat . . . 
A Model for Britain? 
Professor Hamson rather nostalgi- 
cally recalls Dicey’s fears of admin- 
istrative law, but he believes that, 
(Continued on page 665) 
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Forsake Not the Law of Thy Mother 


It is the land that freemen till, 
That sober-suited Freedom chose; 
The land, where, girt with friends or foes, 
A man may speak the thing he will. 


A land of settled government, 

A land of just and old renown 

Where Freedom slowly broadens down 
From precedent to precedent. 


Thus England stands forth before all the world an 
example of fearless freedom. Can we, who have in- 
herited her language and her law, pass the same 
scrutiny? Have we our Cokes who would defy tyranny 
and act as becomes a judge? Have we our Hampdens 
alert to resist injustice? Would we, with Byron, refuse 
to change our free thoughts for a throne? If not, we 
are faithless to the memory of Burke and Fox and Pitt 
and Camden and unworthy of the tongue that they 
inade ring on our behalf. 


Two Indispensable Causes 


Among the objects of the Association are the pro- 
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motion of the administration of justice and the applica- 
tion of knowledge and experience of the American 
Bar Association in the field of the law to the promotion 
of the public good. 

It would be hard to conceive of any higher aim than 
to make legal advice and help readily and effectively 
available to all. To this end, we rightly concern our- 
selves with the interests of the poor and helpless and 
of those who need a lawyer, who have never consulted 
one, who do not know where to turn to find one, who 
are apprehensive of the cost and whose means are fre- 
quently modest but of doubtful adequacy. 

From small beginnings, with scant sinews of war, the 
causes of Legal Aid and Lawyer Referral Services 
have gradually found foothold and grown in stature 
until now both causes are rapidly achieving recogni- 
tion as indispensable to the proper functioning of the 
organized Bar. 

This has not been accomplished except by the un- 
tiring effort of many unselfish men of vision. They seek 
no credit and no honors for themselves. They are de- 
voted to public service; and their name is legion. Much 
has been accomplished but much remains to be done. 
It behooves us to be ever on the alert, seeking the op- 
portunity to develop and expand these worthy activ- 
ities. 

Glenn Winters speaks eloquently on the subject. 
We have the good fortune to be able to present his 
views in the pages of this issue. 


Free Government and Legal Education 


The continuity of free government—a “government 
of laws” as distinguished from a government of men— 
depends in large part on the course and direction of 
modern legal education. 

A “government of laws” without lawyers is an im- 
possibility. The alternative to a “government of laws” 
is men who are above the law and a law unto them- 
selves, to-wit, dictatorship and the police state. As Mr. 
Vishinsky so bluntly said, in the Soviet system courts 
and lawyers are but instrumentalities to further the 
policies of the party in power. 

In any “government of laws’, lawyers have an in- 
dispensable part. A “government of laws” can only sur- 
vive if the affairs of the people and of the government 
are at all times conducted according to law under the 
guidance of lawyers, either by way of advice or through 
adjudication in the courts. Lawyers and courts manned 
by lawyers are necessary to preserve the private rights 
and basic liberties of the people and to protect them 
against attempts by the government itself to exceed its 
statutory and constitutional limitations. 

In the light of the premises, the training of law 
students to become lawyers that will meet the challenge 
of preserving a free society under law, appropriately 
engrosses the best thinking of our law schools, since 
they are now responsible for close to 100 per cent of all 
legal education in this country. 
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Only rarely does one see a comprehensive view of a 
modern legal educational program forthrightly put on 
paper for all to see. While various approaches are pos 
sible and doubtless desirable, the JourRNAL is pleased 
to present the outline of such a carefully articulated 
plan in the article entitled, ““The Notre Dame Program 
of Legal Education” by its Dean, Joseph O'Meara. 


He Was Not Disobedient Unto 
the Heavenly Vision 


On June 18, 1957, in a lovely stone church shaded 
by fresh early summer foliage, a clergyman read from 
the fifteenth chapter of John: “Greater love hath no 
man than this, that a man lay down his life for his 
friends”. 

Arthur Vanderbilt laid down his life for his friends. 
No human body could have long withstood the strain 
to which he willingly and deliberately subjected him- 
self in carrying out his mission. That mission was the 
improvement of the administration of finite justice and 
to it he had dedicated himself. In his private practice 
he had been a hard fighter who asked and gave no quar- 
ter. In the same spirit he waged his contest against delay 
and inefhiciency in court proceedings. When his body 
rebelled he regarded it only as notice that there was so 
little t'me to complete the great task to which he had 
set himself. There was not a corner of the land where 
the methods by which men sought justice did not beat 
his impress. The good works that he had done were a 
monument more splendid and enduring than anything 
erected of brick or stone by an oriental potentate. Yet 
still he labored to make the judicial system that he 
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headed a more perfect embodiment of his dream of 
simple and speedy attainment of the rights of litigants. 
\ magnificent physical and intellectual machine sud- 
denly ceased to function as he hurried to his post of 
duty at an hour when most of those to whose weal he 
gave himself still slept. Perhaps it was a beneficent dis- 
pensation of providence that he never saw the day 
when his faculties would not answer the call of his con- 
suming passion for justice. 





Editor to Readers 


George W. Gale, of Chicago, has favored us with the 
June, 1957, issue of The Minute Man, the official pub- 





lication of the Sons of the Revolution in the State of 
Illinois (of which he is the editor), containing an ad- 
dress by Judge Harold R. Medina. The judge was never 
more eloquent than when he said: 


It is in times of danger and hysteria that freedoms are 
lost. What Washington and the other Founders have taught 
us is: in the midst of crisis be steadfast and face the dan- 
ger calmly. And so the pattern of our liberties was laid 
down. Whether we like it or not; indeed, whether some of 
us realize it or not, the fact is that today we live in criti- 
cal times; and there is grave danger that some or all of our 
freedoms, such as free speech, freedom of religion, the 
equality of all men before the law, freedom from unreas- 
onable searches and seizures, the guarantee that our prop- 
erty will not be taken except by due process of law, and 
others may be diluted, whittled away, diminished or even 
torn out of the Constitution by amendment, as with the 
right of a person to refuse to incriminate himself, which 
has been under open attack. 


A Friend of the American Bar Honored 


His many friends in the American 


Bar Association will be happy to served in World War I as a Captain 


learn of a recent additional honor to 
our friend, Sir Godfrey Russell Vick, 
Q.C. In September, 1956, he was ap- 
pointed by the Queen as one of Her 
Majesty’s Judges in the County 


Area) . The adjoining picture, taken 
after his appointment, shows how 
well he is suited to the judicial wig 
and gown. As those who have had 


panionship at American Bar meet- 
ings will recall, he was a guest of the 
American Bar Association at the 
Annual Meetings in 1950, 1951 and 


1952. Jurists and attended the important 
meeting in West 


Sir Godfrey was born in 1892, edu- 


cated at Jesus College, Cambridge, 


in the Durham Light Infantry, and 
was called to the Bar at the Inner 
Temple in 1917 during leave from 
France. In 1930 he served as Record- 
er of Richmond, in 1931 as Recorder 
Courts (Circuit No. 38, London of Halifax, and from 1939 to 1956 
as Recorder of Newcastle upon Tyne. 
He became a Bencher of the Inner 
remple in 1942, and served in the 
very important position of Chairman 
the pleasure of his delightful com- of the Bar Council 
1952. He became a K.C. in 1935 and 
was knighted in 1950. He has been 
actively interested in the work of the 
International Commission of Free 


serlin in 1952. 


from 1948 to 





The Honorable 
Sir Godfrey Russell Vick, Q.C. 
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A Report from France: 


The 1956 Convention of the French Bar 


by Raymond Scallen - of the Minnesota Bar (Minneapolis) 


When the National Association of Advocates, the organized bar in France, met 
for its twenty-eighth annual convention, Mr. Scallen was present as a representa- 
tive of the President of the American Bar Association. On these pages, Mr. Scal- 
len describes the meeting, which took place in the famous Galerie des Batailles. 





The National Association of Ad- 
vocates held its Convention at Ver- 
sailles from May 17 to 20, 1956. 

Of outstanding importance and 
historical significance, this Conven- 
tion considered recommendations 
for the most substantial reforms in 
the Judicial Code since 1806. 

The setting was one of magnifi- 
cent splendor in the Gallery of Bat- 
tles of the Chateau of Versailles 
with centuries of the history of 
France depicted in the great paint- 
ings that give this hall its name. 
The formal opening of the Conven- 
tion was brilliant and impressive, 
for the President of the French Re- 
public, M. René Coty, long a mem- 
ber of the French Bar, was the Presi- 
dent of Honor, and he_ was 
accompanied by leading members of 
the Government and the Bar, includ- 
ing M. André LeTroquer, also a 
member of the Bar and President of 
the National Assembly. 

Along the famous grand staircase 
were stationed members of the 
Garde Républicaine in full dress uni- 
form, and after the flourishes of the 
field music the members of the guard 
flashed their sabers to the “present.” 
The President and the guests of hon- 


or, followed by the delegates, mem- 
bers of the Bar, and their families, 
then marched up the staircase, and 
when all had ascended the sabers 
returned to the “carry”. 

With courteous recognition, your 
representative and the representa- 
tives of the Bars of various European 
nations were given places of honor 
near the President of France. After 
M. LeTroquer declared the twenty- 
eighth Convention formally open, 
Batonnier Robert Planty, of Ver- 
sailles, welcomed President Coty and 
expressed appreciation of the spirit 
of fraternity shown by the presence 
of the representatives of Bars from 
outside of France, requesting them 
to convey home to their respective 
organizations the friendly greetings 
of the advocates of France. 

Me. Marcel Rémond, 
of the National Association of Ad- 
vocates of France, referred to Pres- 
ident Coty’s distinguished career as 
a member of the Bar and “the de- 
fender of its traditions and the 
champion of its prestige”. He also 
welcomed the representatives of the 
foreign Bars. Outlining the purpose 
of the Convention, he emphasized 
the need for procedural reform, 


President 
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stressing a theme very familiar to 
our ears, namely, that justice be 
neither delayed nor expensive, and 
described the work of the Commit- 
tee which had made _ exhaustive 
studies and which was ready to pre- 
sent recommendations for reform of 
the French Judicial Code. 

M. LeTroquer responded, stress- 
ing his pride in being a member of 
the Bar and congratulating the Con- 
vention for addressing itself to prob- 
lems of great importance for the 
cause of justice. 

Next, M. André Cornu told of the 
work accomplished by the National 
Committee for the Restoration of 
the Chateau of Versailles and ex- 
pressed particular appreciation for 
American aid in this project. 

After the formal 
cessed, the President of the Republic 
met informally the representatives 
of the foreign Bars and had a friend- 


opening re- 


ly word of greeting and appreciation 
for them. Later all went out of the 
Gallery of Battles and witnessed the 
spectacle of the great 
playing in their honor. 


fountains 


The next morning, in the historic 
Chapel of the Chateau, the Bishop 
of Versailles celebrated a Mass in 
honor of St. Yves, patron of lawyers, 
for the delegates. The morning sun 
shining through the stained glass 
windows, the magnificent music, and 
the devotion of the congregation 
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seeking divine guidance were pro- 
foundly impressive. 

The delegates then assembled for 
the first business meeting in the 
Salle Marengo. Before this meeting 
commenced deliberations, your rep- 
resentative presented to President 
Rémond the cordial wishes of Amer- 
ican Bar Association President E. 
Smythe Gambrell, for the success of 
the meeting, and President Rémond, 
responding with evident apprecia- 
tion, in turn expressed his regard 
and respect for the interest of the 
American Bar in this meeting of the 
Bar of France. 

The first report was that of Baton- 
nier Pierre Chaplet, of Rennes in 
Brittany. Outstanding as a trial law- 
yer and a leader in his community, 
he suffered greatly as a prisoner of 
the enemy at Buchenwald and Dora. 
He is a symbol of great heroism, 
and his devotion to his country and 
to his profession, his nobility of 
make him greatly re- 
spected in France. Batonnier Chap- 


character, 


let's report outlined a new system 
of judicial procedure and gave the 
fundamental reasons for its develop- 
ment, starting with a proposal for 
the fusion of the professions of avo- 
cat and avoué (which correspond 
very much to the relationship of 
“barrister” and “‘solicitor’’) , and the 
need for partnership. He argued 
that this was necessary in the mod- 
ern world. “This evolution is in ac- 
cordance with the rhythm of the 
times. It forces us to break with the 
charm of solitude. The increased 
needs of clients demand that if our 
professions are to survive, we must 
organize our offices to take care of 
them.” He discussed what we would 
call administrative boards and tri- 
bunals, made comparisons between 
them and the French Court of Com- 
merce, discussed their history in gen- 
eral, pointed out the duplication of 
effort that existed at present, and 


recommended that the regular 
courts should take over matters now 
presented to the various boards. 

Then Maitre Manuel Blanc of 
Paris outlined recommendations cal- 
culated to obviate delays due to ju- 
risdictional questions. 

Next, Batonnier Henri Dupeyron’s 
theme was “Give us a good pro- 
cedure and we will bring you good 
justice’. He complimented the 
judiciary and members of the Bar 
and stated that since the members 
of the Bench and Bar were able, it 
must be because the tools they were 
using were not suited to modern 
days that there were delays and con- 
fusion in the field of justice in spite 
of the excellence of personnel. 
Like Batonnier Chaplet, he recom- 
mended (1) institution of a simpli- 
fied procedure following in general 
that of the French 
Courts; (2) 
of a lawsuit by fusion of the powers 


Commerce 
unity of the direction 
of pleading and argument; (3) 
making uniform and simplified the 
time within which different steps of 
procedure should take place; (4) 
maintaining the accusatory or ad- 
versary system with the suppression 
of the present arrangement for a 
Judge charged with following the 
procedure; (5) centralization in the 
Clerk’s office of procedural activity; 
and (6) a simplified procedure for 
hearings and the actual trial. 

It is particularly noteworthy that 
both Batonniers Chaplet and Du- 
peyron and their colleagues stressed 
the value of the adversary or ac- 
cusatory procedure as contrasted 
with the present system of procedure 
in France. They pointed out that a 
party properly counseled ought to 
conduct his own lawsuit; that the 
Judge really did his best work in 
adjudicating the matter and should 
not substitute his initiative for that 


of the trial lawyer. In the present 
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system the Judge does not really 
have the necessary materials for ful- 
filling his role, and the advocate’s 
time is so taken up in the prepara- 
tion of memoranda that, as a result, 
argument is sacrificed at the trial. 
He pointed out that the living word 
is of inestimable value. “The spoken 
word animates a lawsuit.” The law- 
“a conflict of souls and of 
flesh, and cold writing is never suf- 
ficient to bring this out’. Oral argu- 
ments give the parties litigant a 
double guaranty of public argumen- 
tation on an adversary basis and a 
deliberation that is truly judicial, 
and a written procedure never pro- 
duces the same complete result. 

Me. C. A. Depondt, of Paris, 
then presented a report with refer- 
ence to the application of the fore- 
going principles in certain methods 
of proof in connection with the re- 
ports of experts, personal appear- 
ance and kindred matters. 


suit is 


These reports were received en- 
thusiastically, and after general dis- 
cussion the Convention voted unan- 
resolution approving 
the principles that were presented, 
adopted President Rémond’s report, 
and recommended that these re- 
forms be put in a position where 
they could be carried into effect. 


imously a 


The Convention decided to meet 
in 1957 at Douai and Lille with ex- 
cursions into Belgium and Holland. 

On the entertainment agenda: 
Moliére in the Marble Court—lunch- 
eon at General Gruenther’s SHAPE 
Headquarters—the Banquet at St. 
Germain-en-Laye—the trip to Fon- 
tainebleau—the excursion by air 
from Orly to London—space permits 
only their mention. 
at Ver- 
sailles marked a high point in the de- 
termined efforts of the French Bar 
to achieve reform of judicial pro- 
cedure. 


Surely the Convention 
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Professional 'Trade-Secrets: 


What Illusions Should Lawyers Cultivate? 


by Mortimer Levitan + Assistant Attorney General of the State of Wisconsin 


Mr. Levitan here does to law professors, judges and lawyers what Johnathan Swift 
did to the institutions and customs of Swift's time in Gulliver’s Travels. All readers 
are warned to take this caricature of the profession cum grano salis. 





An illusion is something that de- 
ceives by producing a false impres- 
sion. According to The American 
College Dictionary, an illusion “may 
be pleasing, harmless, or even use- 
ful”. If a lawyer believes that he 
can sing better than Caruso, the illu- 
sion is pleasing to himself, but prob- 
ably not to his family or critical col- 
lie. If he has the illusion that he can 
cook better than the chef at the 
Waldorf-Astoria, the illusion is 
harmless—unless, of course, he in- 
sists on cooking. The pleasing and 
the harmless illusions come to a 
lawyer naturally; only the useful il- 
lusions are the rewards of cultiva- 
tion. 

Useful illusions are of two main 
types: those intended for personal 
utilization and those intended for 
distribution to the general public. 
The personal utilization type may 
also be described as ego-fodder. Law- 
yers, like all human beings, are 
equipped with the instincts of self- 
preservation and preservation of the 
species, but frequently more com- 
pulsive than either of those instincts 
is the desire to be important. That 
is why people run for coroner, for 
instance; and it may possibly be the 
reason why some women study law. 
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Human happiness depends more on 
a well-fed sense of importance than 
on a well-fed stomach, and a sense 
of importance can last an entire life- 
time on a diet of illusions. The il- 
lusions for public distribution are 
those essential to the preservation 
and advancement of the legal pro- 
fession. A doctor, for instance, must 
create the illusion that his pills cure 
the malady; the magician must cre- 
ate the illusion that he is sawing 
the beautiful girl in half; and law- 
yers must create the illusion that 
courts always decide cases correctly. 

The less said in public about pro- 
fessional trade secrets, the better. 
However, since most readers of the 
Journal are either members or pros- 
pective members of the craft, it may 
be safe to discuss some of the well- 
established illusions which merit in- 
tensified cultivation. 


Illusion No. 1: Teachers of 
law know what the law is on 
all subjects. 

Unless a law student has the illu- 
sion that his professors of law know 
exactly what the law is on all the 
subjects they teach, he'll never make 
a lawyer—indeed, he'll never get 
through law school. After all, why 


should a teacher give a_ passing 
grade to a student who believes that 
the teacher doesn’t know what he 
is talking about? Even if a student 
believes that a professor knows half 
of the law, how can the student de- 
tect when the professor is expound- 
ing the right half and when the 
wrong half? The illusion, unless 
complete, is worthless. The law pro- 
fessors actually do know what the 
law was yesterday, and they know 
what it is going to be in the future, 
but they don’t know what the law 
is today. With thousands of courts 
fabricating tons of legal opinions 
every year—there is, unfortunately, 
no crop control for opinions—how 
could the professors possibly read a 
million words every night, separate 
the synthetic wisdom from the gen- 
uine and authoritatively declare the 
prevailing law at lecture time the 
next day? Besides, in law school it 
really isn’t important to know what 
the law is; the important thing is to 
understand how the law got that 
way. If the student acquires some 
familiarity with the gliding, shul- 
fling and pirouetting the courts 
went through over the centuries in 
developing the present, discernible 
trend in the law, he should acquire 
some facility in predicting which way 
the courts will glide in the future. 
However, no amount of study can 
confer skill or luck in predicting the 
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occasional giant leaps in aberrant di- 
rections. 

While learning the art of juristic 
divination, the student incidental- 
ly—and incurably—ac- 
quires the legal jargon which is so 
helpful in 


sometimes 


obscuring the simple, 
confounding the public, and ex- 
hausting the courts. The only con- 
ceivable justification for legal jar- 
gon must be financial: the public 
would rather pay twenty-five dollars 
for a diagnosis of acute gastroen- 
teritis than three dollars for a diag- 
nosis of belly ache. 

The professors of law are the only 
ones seeking to make a science out 
of law; the judges and lawyers are 
too busy making a living out of law. 
Jurisprudence owes a tremendous 
debt to the teachers of law, not be- 
cause of their teachings or philo- 
sophical endeavors, but because of 
their classroom dexterity in influ- 
encing the future development ol 
the law by imparting just the right 
amount of english to legal trends 
They would have even greater in- 
fluence if the time between gradu- 
ation from law school and eleva- 
tion to the Bench didn’t take so 
long that sometimes the erstwhile 
student forgets all he had learned. 


Illusion No. 2: A lawyer’s 
success depends upon his 
knowledge of law. 


Human beings live by the faith that 
ability, loyalty, perseverance and in- 
dustry will be rewarded; and hu- 
man faith cannot be destroyed by 
evidence alone. How 
strive and hope if they docilely per- 
mitted themselves to believe that the 
prizes of life are distributed by 
honors are con- 
by flukes, that success is 
wchieved by luck alone? Faith and 
hope are destined to continue, even 
though illusions routinely substitute 
for well-deserved recognition and 
appreciation. And in the field of 
law, no matter what may be the final 


could they 


chance, that all 
ferred 


appraisal of the practitioner who 
has outlived most of his illusions, 
youth must believe in the efficacy 
of individual efforts. 

Droves of successful lawyers would 


deflate and shrivel away if deprived 
of the illusion that a lawyer's success 
depends upon his knowledge of the 
law. Unsuccessful lawyers, of course, 
may simply be suffering from illusion 
deficiency. In the field of law, as in 
all fields of human activity, a great 
capacity for self-deception is a pre- 
requisite to great accomplishments, 
for unless a man can convince him- 
self of his capacity for accomplishing 
the impossible, he won't accomplish 
even the possible. 

Actually a lawyer's financial suc- 
cess is usually attributable not to le- 
gal wisdom, but to solvent clients. 
There can be no successful lawyer 
without clients—or satisfactory sub- 
stitutes therefor. The only known 
substitutes for clients are (1) lots of 
money and (2) 


government serv- 
ice. Incidentally, there are only two 
classes of lawyers who should enter 
government service: those who can 
afford to and those who can’t afford 
not to. As for the money which sub- 
stitutes for clients, that is a matter 
of picking out wealthy parents, 
which is difficult, or wealthy parents- 
in-law, which is something the dumb- 
est man in the class can do—and 
frequently does. 

A knowledge of law would un- 
doubtedly contribute more to suc- 
cess if the practice of law involved 
much legal work. In a busy law of- 
fice the dictionary wears out faster 
than the statute book—and there is, 
unfortunately, evidence that neither 
wears out fast enough. Lawyers can 
lead their entire professional lives 
smugly judges and 
courts. Some fabulously successful 


oblivious to 


lawyers manage to acquire million 
dollar estates—and coronary occlu- 
sions—without ever stepping into a 
courtroom or even talking to a 
judge, except possibly at the nine- 
teenth hole of the golf course. Much 
time must be devoted to the acquir- 
ing, impressing and preserving of 
clients—and 
school curriculum imparts skill in 


nothing in the law 


those basic pursuits, possibly be- 
cause the professors don’t know how 


lawyers come by clients or probably 
because they'd like to forget. When 
a lawyer joins lodges and luncheon 
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clubs, takes part in civic activities, 
angles for directorships, runs for an 
office he doesn’t want and contrives 
to be present at places and affairs 
where prospective clients tend to 
congregate, he is certainly engaged 
in work, but not in law work. It is 
the type of work that may consume 
practically all of the time of the 
head of a firm who delights in hav- 
ing his sumptuous suite full of cli- 
ents and well-fed junior partners. 

Clients are fascinated by the illu- 
sion of learnedness. The lawyer- 
client relationship is never entirely 
satisfactory unless the client is cer- 
tain that he has the most learned 
lawyer in town—and the lawyer con- 
curs. But just what kind of service 
does a non-criminal, non-tortfeasor 
client usually seek? Practically every- 
thing except law work! Everyone is 
presumed to know the law, and many 
clients mistake the presumption for 
a verity. That is why so many cli- 
ents decide their legal questions 
themselves and solicit their lawyer's 
advice and assistance on financial 
problems, domestic difficulties, labor 
disputes, real estate ventures—any- 
thing, in fact, except legal problems. 
Thus a lawyer acts as accountant, 
real estate agent, conciliator, nego- 
tiator, straw man, messenger, flunky 
and scapegoat—and if the clients are 
numerous, important, or rich, he 
soon acquires a well-deserved repu- 
tation for being learned in the law 
and worthy of a seat in the United 
States Senate, which is just a hop, 
skip and jump from the Supreme 
Court. 

It would be a serious error to con- 
clude that the years spent in law 
school make no substantial contribu- 
tion to a successful legal career. The 
study of law involves relentless prac- 
tice in the difficult art of consider- 
ing problems abstractly. It imparts 
some felicity in disregarding per- 
sonalities, preconceived notions, and 
irrelevant considerations which ob- 
struct the exercise of sound judg- 
ment. It also encourages the devel- 
opment of one of the noblest and 
rarest of human qualities: complete 
absence of self-interest in advising 
others. The knowledge of law ac- 
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quired in law school is useful, too— 
provided the student also acquires 
the knack of transmuting legal 
knowledge into common sense. 


Illusion No. 3: Judges know 
more law than anybody else. 


Civilization without judges would 
be as preposterous as Gilbert with- 
out Sullivan, as apple pie without 
cheese, as television without com- 
mercials. Indeed, without judges civ- 
ilization would never have gained 
its present toe hold on the human 
race. We are indebted to our judi- 
cial system, rather than our political 
system, for the survival of democ- 
racy in times of depression, war and 
mass hysteria. The courts have pro- 
tected the populace from their rul- 
ers, men from their fellow men, and 
women from men. Someday, per- 
haps, the courts will protect men 
from women—may that day be long 
delayed! 

Good workmen 
tools. Consequently all qualities nec- 
essary or useful in the performance 
of judicial functions should be con- 
ferred upon the judges, no matter 
how many illusions may be expend- 
ed or damaged in the process. Hu- 
man beings accept reluctantly the 


deserve good 
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judgment of their peers; how much 
more palatable the judgment be- 
comes when marinated in occultism! 
Courts, in order to make their prod- 
ucts more acceptable, must be en- 
dowed with superhuman knowledge, 
infinite wisdom and virtual infalli- 
bility. Everybody, then, should be 
that 
judges possess those supernatural 
qualities—everybody, that is, except 
the judges themselves. A judge 
should always remain sufficiently hu- 
man so that if he overhears a whis- 


indoctrinated with the idea 


pered conversation about a divine 
figure in a black robe, he’d know 
instantly that the subject under dis- 
cussion was not the judiciary. 

For the proper performance of 
their judicial functions it is unnec- 
essary for judges to know more law 
than anyone else. Usually the posi- 
tion itself confers merely the illu- 
sion of competency; elevation to the 
Bench seems to confer actual com 
petency. That probably indicates 
that 95 per cent of the lawyers, if 
elevated to the Bench, would make 
good judges—and some of the 95 per 
cent seem to prosper with modi- 
cums of legal knowledge. Funda- 
mentally the judicial function is to 
decide between contestants; and 
one may be endowed with the native 
ability to referee a prizefight with- 
out having the physical power to 
knock out a Jack Dempsey or a Joe 
Louis. The outstanding judges of 
beauty contests simply haven’t what 
it takes to be the successful contest- 
ant—or any contestant at all, for 
that matter—but they are good judg- 
es nevertheless. The judge at a dog 
show does not have to know how to 
bark, point or retrieve. 

The most important judicial re- 
quirement is a well-developed sense 
of justice. A sense of justice does 
not derive from the remembrance of 
past adjudications; it springs from 
a sympathetic awareness of the com- 
posite experiences, dogmas, hopes, 
ideals and illusions of the entire 
community. Courts cannot declare 
justice; they can merely seek to 
reflect justice—and whether they suc- 
ceed depends upon the ultimate ver- 
dict of the enduring community 


concepts. Next in importance is a 


logical mind—but logic alone may 
lead to absurdities and injustices. In 
the juristic field logic is infinitely im- 
proved by dilution with mores. And 
of least importance is some knowl- 
edge of law—not a profound knowl. 
edge necessarily, but at least sufh- 
cient familiarity with the subject to 
be on conversational terms with the 
practicing lawyers. 


Illusion No. 4: Courts always 
decide every question 
correctly. 


If only one illusion were to be cul- 
tivated, it would be that courts al- 
ways decide every question correct- 
ly. The precious reputation of our 
courts is dependent upon universal, 
unquestioning faith in the rightful- 
ness of judicial determinations. Peo- 
ple would lose confidence in their 
courts if malicious, unfounded ru- 
mors got around that courts were 
right only half of the time. In the 
depths of their grievous disillusion- 
ment, the people might even go so 
far as to dispense with courts entire 
ly and substitute the tossed penny. 
And then judges and lawyers, as 
well as their families, would really 
have something to worry about! 

So far as a sound, workable judi- 
cial system is concerned, it is not 
absolutely necessary for judges to 
believe that they always decide cor- 
rectly—although that is usually in 
their credo. It is imperative, how- 
ever, that judges create the impres- 
sion that their opinions are correct 
beyond any possibility of doubt— 
and sacrosanct besides. Sometimes a 
judge becomes so expert in conceal- 
ing all doubts about the correctness 
of his opinions that no one would 
suspect he had any—not even his 
psychiatrist! An opinion can with- 
stand any infirmity except vascilla- 
tion. An umpire who promptly, res 
olutely, and incorrectly calls a strike 
when the ball was wide by a mile 
doesn’t harm the game of baseball: 
the national 
ruined, however, by an umpire who 


pastime could be 
massaged his chin, then scratched 
his head, and finally confessed that 

(Continued on page 666 
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LON 


Chief Justice Arthur T. 


Every age has produced great ju- 
rists, the highest designation with 
the deepest significance which has 
been applied to men. Usually they 
walked as simple men among men. 
Suddenly by their deatlis it became 
necessary to appraise the loss and 
their achievements. Through them 
their successors rose to greater en- 
deavor and heights of accomplish- 
ment. Words of praise were grossly 
inadequate, only the work of those 


who could build 


followed their 
monuments. 

Such a time and event has come 
to this generation of 


judges, of officials of 


lawyers, of 
government 
and the people whom they serve, 
through the death of Chief Justice 
Arthur T. Vanderbilt. 

The pattern for higher forms of 
justice, of the administration of 
justice, has been set for the world 
by the brilliant life of one man, the 
leading lawyer of his time. 

A highly successful practitioner of 
law, a teacher of law, a builder of a 
great law center at New York Uni- 
versity—the first of its kind—a drafter 
of great statutes of administrative 
law and practice, of rules of court, 
Chairman of the War 
ment’s Committee on 


Depart- 
Advisory 
Courts Martial, a chief justice of a 
great state whose constitution was 
views and 
for all 
builder of 


revised to include his 


drafts—a_ lasting pattern 


states—an architect and 
great principles of judicial reform 
and practice in all courts, a persuas- 
ive speaker and writer, a president of 
the New Jersey and American Bar 
Associations, a practical politician 
who 
dared to fight successfully for clean 


government in his community—all 


who did not seek office and 


crowded in the compass of a dedi- 
cated life. In every field he touched 
he was a natural leader, acknowl- 
edged as such. 

And with it all the simple virtues 


of life, of great and lasting friend 








Vanderbilt, 1888-1957 





ships in this and other countries, a 


husband and father, the 
enricher of the lives of all students 
and men and women with whom he 
came in contact. Such a life has not 
been vain. No 
measure its value. 

He leaves 


devoted 


lived in one can 
illu- 
mined by a great light which he 
created for us, the 


us saddened but 
inheritors and 
inexhaustible debt 
to mankind, of good government by 


executors of an 


consent of the governed, of the con- 
stant improvement of the indispen- 
sable administration of justice. 
This is but an epitome of a full 
and fruitful life of his own choosing, 
a service always to his country. Of 
him it may be said as did the poet, 


They carry back bright to the coine1 
the mintage of man, 


The lads that will die in their glory 
and never be old. 
Surely, surely the armor which this 
warrior wore when he left us was 
shining bright and always will be 
So. 

We may reason our way through 
as we will, but the ties of friendship 
and affection for a great factor in 
our lives still control our hearts. For 
years to come the deep memories of 
friendship will recall happy contacts 
always too few in number. They are 
the lasting indestructible facets of 
life—we are better for them and can- 
not give them up. A great man, a 
great friend, has given up his life 
for our and our children’s 
cause. We shall not forget that. 


Car B. Rix 


cause 


Milwaukee, Wisconsin 
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Tue BILL OF RIGHTS AND 
WHAT IT MEANS TODAY. By 
Edward Dumbauld. Norman, Okla- 
homa: The University of Oklahoma 
Press. $3.75. Pages 242. 

About one hundred and sixty-six 
years have elapsed since the Bill of 
Rights was adopted as part of the 
Constitution of the United States. 
Few periods in United States history 
have gone by in which the Bill of 
Rights was invoked more frequently 
than it has been during the past two 
decades. 

Mr. Dumbauld points out that 
“those provisions of the Bill of 
Rights which protect the inner life 
of citizens and the integrity of dem- 
ocratic political processes give rise 
to the greatest volume of activity by 
the Supreme Court”. 

He further discloses that the First 
Amendment and the Fifth have 
been “the most productive of con- 
troversy”, and that in recent years 
the privilege against self-incrimina- 
tion (Fifth Amendment) has often 
been invoked by persons being ques- 
tioned by congressional committees 
investigating “subversive” activities. 
Currently we have noted that labor 


leaders under investigation by a 
Senate Committee for alleged rack- 
eteering have likewise remained 
“tight-lipped” and invoked — the 


Fifth Amendment. 

According to a Gallup poll re- 
leased by the American Institute of 
Public Opinion on May 9, 1957, 
most Americans who are familiar 
with the Bill of Rights believe that 
a person is guilty when he pleads 
the Fifth Amendment. 

About one quarter of the book 
is devoted to the historical back- 
ground of the activities which final- 
ly resulted in the adoption in 1791 
of the American Bill of Rights. 
About 50 per cent of the book is 
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devoted to a discussion of the cur- 
rent judicial interpretation of the 
Bill of Rights covering such subjects 
as unused provisions, jury trial and 
its incidents, unreasonable searches 
and seizures, grand jury, double jeop- 
ardy, self-incrimination, due proc- 
just compensation, 
First Amendment freedoms, the 
“clear and present danger” test, the 
doctrine of “preferred 
and finally, the application of the 
Bill of Rights against the states. 
The balance of the book contains 
the text of miscellaneous historical 
data such as the English Bill of 
Rights, various state proposals and 
proposed amendments. 

There is a well-prepared index 
and a comprehensive bibliography. 
Many cases are cited to support the 


ess of law, 


position”, 


text, which is thoroughly docu- 
mented. 
The book is dedicated to the 


memory of Robert Houghwout 
Jackson, who spoke with “the au- 
thentic voice of freedom”. This dedi- 
cation prompts the reviewer to call 
attention to the following events. 

In the summer of 1940, the Bill 
of Rights Committee of the Ameri- 
can Bar Association embarked upon 
a new venture. It began the publica- 
tion of a quarterly magazine called 
The Bill of Rights Review. The 
principal purpose was “to dissemi- 
nate information generally concern- 
ing our constitutional liberties to 
the end that violations thereof may 
be the better recognized and proper 
steps taken to prevent or correct 
them”. 

Among the messages printed in 
the first issue of the Review was one 
from Robert H. Jackson, then At- 
torney General of the United States 
and later an Associate Justice of the 
Supreme Court of the United States. 
The opening sentence of his mes- 








sage declared: “Every failure of 
civil rights is at bottom a reflection 
on the legal profession.” 

Later in his message he stated: 
“Oppression of minorities, acts ol 
intolerance and discrimination that 
are the more provocative because so 
petty, and tyranny with or without 
color of law, often flow from a local 
situation. Any federal intervention, 
even if appropriate, would be a tem- 
porary expedient. Permanent solu- 
tion must be locally found and lo- 
cally applied. In such a program the 
community Bar is the logical leader. 
Respect for civil rights, tolerance, 
the will to live and let live, the de- 
termination to see fair play is not 
mere doctrine of legal practitioners 

it is the basic tenet of any demo- 
cratic culture. It must be taught 
endlessly until it is as much a daily 
habit of thought with laymen as 
with lawyers.” 

Mr. Jackson’s views, in the light 
of current events, seem prophetic. 

Mr. Dumbauld’s treatise 
and should be 


and useful both to laymen and law- 


is well 
timed informative 
yers. 

NaT SCHMULOWITZ 
San Francisco, California 


Tae DEFENSE ATTORNEY 
AND BASIC DEFENSE TACTICS. 
By Welcome D. Pierson. Indianap- 


olis: Bobbs-Merrill Co., Inc. 1956. 
$15.00. Pages 402. 
Mr. Pierson has written a book 


on trial tactics “for the trial lawyer, 
by a trial lawyer”. He has appeared 
in hundreds of trials of cases and is, 
therefore, well qualified to write on 
the subject. 

\s he states in the preface to his 
work: ‘Many books have been writ- 
ten on trial tactics slanted toward 
the side of the plaintiff. It is the ob- 
jective of this book to furnish help- 
ful suggestions concerning some of 
the trial problems which arise in the 
defense of negligence actions.” He 
very properly designates the posi- 
tion of the defense trial lawyer in 
negligence cases as the “hot side” of 
the table. At the very first part of 
his book he expresses the thought 
that no repre 
sented the defense can deny that 


one who has ever 
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unflinching courage is a most im- 
portant attribute of a delense trial 
attorney”. It called to the mind of 


the writer of this review a conver- 


sation with the late Max P. Steuer, 
undoubtedly one of the greatest of 
American trial lawyers. The writer, 
then a young man, asked Mr. Steuer 
his opinion as to the greatest at- 
tribute of a trial lawyer. Mr. Steuer’s 


answer came _ without hesitation, 
“courage”. Mr. Pierson concludes 
that: “There are many qualifica- 


tions which a defense attorney must 
possess, but if he does not have vig- 
orous, forceful and robust courage, 
he had better leave the trial of cases 
to others.” 

The book is replete with sugges- 
tions regarding the preparation for 
trial and the trial of cases. It dis 
cusses the preparation and appraise- 
ment of the case and reaches the 
that although many a 
case has been overtried, not one has 


ever been overprepared. Mr. Pier- 


conclusion 


son discusses discovery proceedings, 


discovery depositions, the pro- 


pounding of interrogatories, de- 
mand for production and _ inspec- 
tion, physical examination, the 
witnesses, admissions, testimony by 
deposition, the insurance problem 
and other subjects in which the trial 
lawyer is particularly interested. 

An interesting view is presented 
in his discussion of the subject of 
pretrial While the 


book maintains a favorable attitude 


proceedings. 


toward such proceedings, Mr. Pier- 
son is convinced that these proceed- 
ings should not be made the forum 
lor compelling settlements, and he 
is somewhat critical of the attitude 
of those few judges who press too 
strongly for settlement at pretrial. 
In this connection he approves the 
language of a Wisconsin judge to 
the effect that litigants as well as 
counsel often resent what they re- 
gard as unjustified interference by 
the court with their legal rights. He 
discusses the psychology of settle- 
ment negotiations, the right time 
lor making a settlement, and the 
determination of the amount to be 
paid, 


The chapter on witnesses is par- 


ticularly interesting and informing. 
It covers the initial interview of the 
witness, the first impression the at- 
torney makes on the witness, the 
calibre of witnesses (whether aver 
age, dogmatic, timid, hostile), ad 
vice as to deportment on the witness 
stand, and the necessity of keeping 
in touch with the witness until the 
case is tried. The matter of the ex- 
amination of expert witnesses is 
considered, as are the factors gov- 
erning their selection. 

The book contains references to 
court decisions and standard author- 
ities, and is documented by over 
eight hundred footnotes and more 
than two thousand court decisions 
and legal authorities, covering prac 
tice and procedure in both the fed- 
eral and state courts. 

All in all, the book will be a val- 
uable addition to the library of the 
trial lawyer. It provides helpful sug- 
gestions for the defense attorney; 
and the plaintiff attorney will find it 
of interest in that he 
know the strategy of defense! 

Wa ttTerR M. BasTIAN 


United States Court of Appeals 
for the District of Columbia Circuit 


order may 


Fractures, DISLOCATIONS 
AND SPRAINS. SIXTH EDITION. 


By Dr. John Albert Key and 
Dr. H. Earle Conwell. St. Louis, 
Missouri: The C. V. Mosby Com- 


pany. 1956. $20.00. Pages 1168. 

The trial lawyer in general prac- 
tice. who does not specialize in per- 
sonai injury cases has learned to 
depend a great deal on the text- 
books written to the 
doctor in general practice for the 


attorney's helpful 


level of the 


background on 


medical matters encountered in 


trial. In broken 


bones, dislocated joints or sprains, 


such matters as 
or even strains of musculature and 
other non-skeletal, anatomical parts, 
it is important to both the prosecu- 
tor and the defender to have at 
hand a complete, concise, well- 
indexed, well-illustrated, reputable 
and recognized text. In most 
the sixth edition of Key 
and Conwell fulfills these demands, 


respec ts 


and admirably. 


Books for Lawyers 


The sixth edition contains a great 
many thorough revisions and addi- 
tions, particularly in the chapters 
concerning injuries to the spine and 
hip. This 
brings to the lawyer preparing his 
client’s case the learning that the 
noted authors primarily intend to 


in the region of the 


impart to the general medical prac- 
titioner an expert in 
these fields, but needs the guidance 
of those who have much more ex- 


who is not 


perience and facilities for examina- 
tion and experiment. 

It is to be regretted that two of 
the chapters from earlier editions 
skull, 
brain trauma, and fractures of the 


concerning fractures of the 


jaw and other facial bones, have 
been omitted. The authors, in their 
preface to the sixth edition, indicate 
that this deletion was because the 
care of such injuries has become 
highly specialized today. It is to be 
regretted that one buying the sixth 
edition does not have at least the 
learning from _ previous editions 
for general background 
and indoctrination about 
these matters before delving into the 
specific and more technical papers 
of specialists in preparation for trial 
of head injury cases. 


available 
material 


Ihe illustrations, both pictorial, 
roentgenogram reproduction and di- 
agrams, are especially helpful in fol- 
lowing the lucid, well-written and 
patterned text of each of the chap- 
ters on the specific regions of the 
body. The usual pattern followed is 
to first explain surgical anatomy, 
followed usually by other pathologi- 
cal considerations involved, then, in 
some instances, the method of exam- 
ination to make a preliminary de- 
termination of the apparent injury. 
Then appears a description of the 
injury and the diagnosis thereof, fol- 
lowed by the treatment, and in most 
instances a usual prognosis is given. 
[his affords a general over-all pic- 
ture of the things that a lawyer who 
is not a medical man himself should 
know before tackling either the at- 
tending physician or the specialist 
on the witness stand, or, perchance, 
further study in the more intricate 
and specialized medical texts and 
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journals concerning the specific 
problem involved. 

The book is well printed, well in- 
dexed and well bound. 

Either to supplement the earlier 
editions, which covered a little 
broader field, but do not contain as 
many illustrations or information on 
new techniques, or by itself, the sixth 
edition of Key and Conwell is a valu- 
able addition to the library of any 
lawyer who has need for ready, com- 
plete, dependable and understand- 
able guidance in its field. 

OsMER C. Fitts 
Brattleboro, Vermont 


UnirormirariAN PROCESS 
UNDER SUPREME LAW. By 
Ruby R. Vale. Palo Alto, California: 
C. W. Taylor, Jr. 1956. $4.00. Pages 
xvi, 1488-1771. 

The well-known editor of Vale's 
Pennsylvania Digest has completed 
the sixth and final volume of a mon- 
umental series under the heading 
“Some Legal Foundations of Soci- 
ety”, with the express purpose of ad- 
vancing justice in human affairs. 
The earlier volumes, beginning in 
1941, are Understanding; Purpose; 
Conciliation; Justice Under Law 
and for Humaniterianism; and Jus- 
tice, Science and Religion. The pag- 
ination continues in sequence 
throughout the series ending with 
page 1771, the current volume hav- 
ing a total of 283 pages. Volumes 
five and six have, in addition to in- 
dividual indexes, cumulative in- 
dexes with references to previous 
volumes so that from the page num- 
ber given, reference can be made 
quickly to the pertinent subject in 
any volume. 

This last volume contains forty- 
seven chapters under eight general 
headings as follows: “Man and His 
Cosmos”; “Universal Energy and 
Uniformitarian Process”; “Uniformi- 
tarian Process and Universal 
Change”; “Uniformitarian Process 
and Levels of Change’; “Uniformi- 
tarian Process and Vital Activities’; 
“Uniformitarian Process and Human 
Interests as Motivations’; “Uniform- 
itarian Process and _ Institutional 
Interests as Satisfactions”’; “Supreme 


Law and Uniformitarian Process as 
Humanism”. The author notes the 
historical and scientific changes that 
have taken place since the series was 
begun, but finds no great change in 
his earlier concepts, many of which 
are herein repeated. The fundamen- 
tal concepts are based on hypotheses 
probably unrecognized by scientists 
but which from a_ philosophical 
point of view appear reasonable. 
Those who may not agree entirely 
with the author will find at least 
much food for stimulating thought 
in his logic. Starting from the cosmos 
rather than from any one phase of 
it, the author synthesises the major 
sciences, relates them to man— 
his mind, his self—adds purpose 
and fitness, and from the whole 
postulates the theory of a_ uni- 
form process pattern applicable to 
all cosmic energy. Positing that 
original cause is unknowable, he 
believes the hypothetical continuing, 
uniform, cosmic, dynamic and eter- 
nal purposive and creative process 
which he expounds can explain uni- 
versal patterns that move every var- 
iant manifestation of energy to the 
ultimates of fitness and balance in 
every structure, both life and lifeless, 
and of goodness and justice in all 
aspirations of the human mind and 
the relations of man. The findings 
of physical, chemical and medical 
research have demonstrated the uni- 
formity of electrical phenomena in 
all organisms. The author infers 
from this a similarity in the manner 
of change of all forces. He suggests 
a coalescence of the laws of nature 
and of man, stemming from the 
same evolutionary process. 

The nature of the human mental 
process is discussed. Admittedly, the 
evaluation of reasonability depends 
on the minds that record and ap- 
praise the observations and give 
them meaning. Thus qualified, he 
synthesises mind with physical, 
psychical and moral forces, recog- 
nizing the gradual evolvement of 
man and the subjugation of his ani- 
mal nature through experience and 
by the restraints of government, but 
which evolvement, due to unlike 
concepts of self and diverse expe- 
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riences, has developed different ways 
of life in the cultures of the East and 
the West. These he feels can and 


must be reconciled. 

As is apparent from the subject 
headings given above, the postulated 
uniformitarian process is related to 
diverse subjects throughout the 
book, being universal in its scope. 
This procedure extends to mind, 
thinking, meaning and understand- 
ing. The resultant hypothesis is that 
back of all evolution lies a universal 
compulsion to purposive action, else 
the necessary conclusion that all 
progress is fortuitous and individual 
freedom an illusion. There follows 
the relating of uniformitarian proc- 
ess to human behavior and thence 
to government, religion, economics 
and aspirations for justice. Mr. Vale 
holds the supreme goals of individ- 
ual worth to be: 


That freedom of choice be denied 
to none and so preserved for all, and 
that every person be let alone in re- 
alization of the personal self—not in 
anarchic isolation, but for the profit 
of every worthy effort and good for 
ali. The end of all strivings is the at- 
tainment of a calm attitude of mind 
that seeks justice and liberty and re- 
spects repose, searches for clear un- 
derstandings and evokes the choice of 
right purposes. It imposes the re- 
straint of tolerance on conflicts and 
inculcates the duty of fitness in 
thought and of justice in ideals of 
action, which aspire for realization in 
idea and achievement. Thus, the mir- 
acle sequel of dreams made real is 
exemplified in spiral ascending expe- 
rience. 

In this volume, and _ indeed 
throughout the series, the author 
dwells on the necessity for the equi- 
table distribution of profits as well 
as diffusion ownership in the financ- 
ing of industry. “The equitable dis- 
tribution of profits becomes then the 
keystone in the whole structure of 
economy, for without profits there 
can be neither production nor con- 
tinuity of consumption, a market for 
use or exchange.” 

With a warning of the power of 
the uranium and hydrogen bombs, 
possibly implying that the forces of 
creation and catastrophe are simi- 
lar, the hope is indulged that science 
will find among the fields of energy 
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a solution of the transmutation of 
lifeless to vital forces. A theory of a 
uniformitarian process involving the 
fundamental and the similar would 
simplify the procedure. 

It is impossible within the scope 
of this review to give more than a 
glimpse of the profundity of this 
volume, which in _ fact extends 
throughout the entire series. Defi- 
nitely it is not for the hasty or super- 
ficial reader. The philosopher or the 
metaphysician who is interested in 
universals will find Mr. Vale’s hy- 
potheses and conclusions full of sub- 
stance and challenge. The concept 
of a universal cosmic process might 
well give the scientist a valuable 
clue in his search for a key that will 
open wider the vistas of the cosmos. 
Science and philosophy will be 
closer together as each comes closer 
to reality. 

Joun Buiccs, Jr. 


United States Court of Appeals 
for the Third Circuit 


I nTERNATIONAL GOVERN- 
MENTAL ORGANIZATIONS: 
CONSTITUTIONAL DOCD- 
MENTS. Edited by Amos J. Peaslee. 
The Hague: Martinus Nijhoff. 1956. 
New York: Justice House, 501 Fifth 
Avenue. $15 or 57 guilders. Two vol- 
umes, cloth bound. 

volumes 
compiled and published by the edi- 
tor of Constitutions of Nations. The 


These are companion 


English version or translation of the 
constitutional or basic documents of 
some 108 international organizations 
created by governments under mul- 
tilateral agreements are included. 
Organizations set up under bilateral 
agreements and many unofficial in- 
ternational organizations are not in- 
cluded. Alphabetically arranged, the 
contents begin with the African Pos- 
tal Union and end with the World 
Meteorological Organization. In be- 
tween are the official documents re- 
lating to many well-known interna- 
tional institutions such as the Bank 
for International Settlements, the 
Council of Europe, the European 
Coal and Steel Community, the 
Food and Agriculture Organization, 
the International Court of Justice, 


the International Labor Organiza- 
tion, the Unions for the Protection 
of Industrial Property and Literary 
and Artistic Works, the League of 
Arab States, the North Atlantic 
Treaty Organization, the Organiza- 
tion of American States, the United 
Nations, the Universal Postal Union 
and World Health Organization. 
The texts of the documents are pre- 
ceded by a general summary pre- 
pared by the editor. An index facili- 
tates access to the contents of the 
documents. 

As in the case of the preceding 
volumes, Mr. Peaslee undertook this 
compilation “upon the assumption 
that the process of organizing gov- 
ernmental institutions, both nation- 
al and international, is likely to be 
of major interest for some years yet 
to come—aye, unto eternity.” 

GeorceE A. FINCH 
Washington, D. C. 


F EDERAL ESTATE AND 
GIFT TAXES. By Charles L. B. 
Lowndes and Robert Kramer. Engle- 
Cliffs, New Jersey: Pren- 
tice-Hall, Inc. 1956. $25.00. Pages 
xxi, 1028. 

Practicing attorneys need not be 


wood 


reminded of the increasing impact 
of federal gift and estate taxes upon 
their clients. Publication in 1942 of 
Randolph Paul’s excellent Federal 
Estate and Gift made 
available to the profession a valu- 


Taxation 


able treatise. But there have been 
far-reaching and significant develop- 
ments in this area in the eleven years 
which have elapsed since publica- 
tion of the last supplement. In the 
past decade many a non-specialist 
has searched in vain for a handy 
up-to-date reference text for orien- 
tation purposes. This new text by 
Professors Lowndes and Kramer of 
Duke University Law School would 
appear to fill this very real need. 
Actually, Federal Estate and Gift 
Taxes is broader than its title indi- 
cates. Parts I and II, occupying the 
first 825 pages, comprise a readable 
annotated treatment of the estate 
tax and the gift tax. Part III en- 
titled ““Tax Planning for Estates” is 
a necessarily summary treatment ap- 


Books for Lawyers 


proached primarily in terms of fed- 
eral gift and estate tax planning. 

By the nature of its subject mat- 
ter, this book cannot be of equal 
value to all attorneys; it was not in- 
tended to be. It will be recognized 
that no bound volume, however ex- 
cellent, will substitute for the cur- 
rent tax services and research on a 
particular problem. As must be true 
of any work on taxation, the current 
volume, published prior to the re- 
lease of the new estate and gift tax 
regulations, is already at least par- 
tially out-dated; each day carries the 
possibility that new judicial deci- 
sions and administrative rulings will 
further modify the textual discus- 
sion. 

But if bound volumes have their 
limitations in the tax area, some 
have also served the profession well. 
The tax specialist will acknowledge 
the continuing usefulness of the 
wise insights preserved in outstand- 
ing essays on taxation such as Ma- 
gill’s Taxable Simons’ 
Federal Tax Reform and the late 


Income, 


Randolph Paul’s series of Studies 
in Federal Taxation. Parts I and II 
of the Lowndes and Kramer book 
should also perform a significant 
service, though in a different way. 

For the newcomer to the field, 
study of Parts I and II furnishes 
an admirable over-all introduction. 
The writers seem to assume an un- 
initiated reader and facilitate an 
understanding of tax consequences 
by first lucidly explaining terms and 
devices with which the reader may 
not be wholly familiar—such as the 
nature and forms of annuities and 
the operation of so-called retirement 
and refund Examples 
have been used liberally to aid the 
beginner to visualize the problem as 
well as the tax result. More impor- 
tant, this is no sterile collation of 
black-letter pronouncements and ex- 
cerpts from cases. The authors do 
not hesitate to editorially explore 
the problem areas in which clear 
answers appear to be lacking, and 
to indulge in criticism. The reader 
is treated to the benefit of the au- 
thors’ study and speculation, and 
occasionally to a burst of outraged 
eloquence, as exemplified by the 


annuities. 
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passage at page 692, “a complete 
subordination of substance to form 
in direct contravention to the shib- 
boleth in which the courts take such 
pride that taxation is an eminently 
practical matter which is governed 
by substance rather than form”. 

The practitioner who occasional- 
ly treads this ground may find assist- 
ance of several sorts. The detailed 
Table of Contents and an extensive 
index furnish an entree to a usually 
concise and well-written orienta- 
tion. A further point of departure is 
furnished by case references in the 
numerous footnotes, but a more lib- 
eral inclusion of citations to the cur- 
rent law review materials might 
have increased the book's utility. 
Conceding that this is but a way- 
station, preparatory to further ref- 
erence to the current services and 
law reviews, Many practitioners may 
find this gradual immersion vastly 
superior to a sudden plunge into an 
unfamiliar area. In addition, the au- 
thors perform a signal service, even 
if it be mnemonic, in frequently 
calling attention to areas in which 
lack of correlation between the in- 
come, estate and gift taxes exists. It 
may be hoped that this will prove 
unnecessary in future editions, but 
constant awareness of this existing 
hiatus will be of importance until 
the American Law _ Institute, or 
some similar moving force is suc- 
cessful in triggering revision of the 
Internal Revenue Code to create 
some semblance of symmetry. 

The specialist in federal taxation 
may find less cause for enthusiasm 
for this book. The tax sophisticate 
may even suggest that the editorial 
content does not achieve the depth 
of a Paul or Eisenstein effort, may 
grouse at areas which seem unduly 
labored, may feel others are not 
treated in sufficient depth, and that 
still others, such as the annuity 
problems, are not sufficiently illu- 


minated by adequate editorial reve- 
lation. To this Professors Lowndes 
and Kramer may well reply that, as 
the preface states, the book, apart 
from the possibility that the experi- 
enced practitioner may find useful 
“a compact text to refresh his recol- 
lection”, is directed to “the general 
practitioner who is not a tax special- 
ist . . . [and to] the student begin- 
ning his studies.” Perhaps value 
judgments as to the scope of treat- 
ment accorded are more under- 
standable from that viewpoint. 

If criticism be a necessary hall- 
mark of a review, perhaps it is best 
directed toward Part IlI—“Tax 
Planning for Estates”. In contrast to 
the earlier Paul treatise which was 
content to treat extensively of the 
federal estate and gift taxes (a 
worthy and exhaustive task in itself), 
Professors Lowndes and Kramer 
have courageously attempted to pre- 
sent introductory materials to the 
taxation aspect of estate planning 
in a brief 143 pages. Primary atten- 
tion has been given to planning in 
terms of gift and estate taxes, cross- 
referenced to discussions in the pre- 
ceding parts of the book, with only 
incidental consideration of the in- 
come tax. In the book’s final twenty- 
seven page chapter, titled “Income 
Tax Considerations”, the authors 
frankly acknowledge that income 
tax consequences are at least as 
worthy of consideration in tax plan- 
ning as are succession tax results 
and, following a brief apologia for 
the necessarily curtailed treatment, 
attempt “an exposition of the gen- 
eral principles of income tax plan- 
ning’. It may be suggested that, 
however well done, it would be diffi- 
cult for an orientation so limited to 
bridge the hiatus. Yet, even if the 
“Tax Planning” section contained 
adequate treatment of both income 
and succession taxes in the depth 
characteristic of the first two parts 
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of the book, inclusion of Part III in 
this volume might be questioned. 
Estate Planning is at best a complex 
and tricky business. Tax planning 
may, and usually should, play an 
important role here. But the ex- 
perienced estate planner attaches 
primary importance to the imple- 
mentation of a wise and effective dis: 
position of assets and utilizes tax 
planning to secure tax minimization 
within the pattern of the general 
scheme. The authors recognize that 
save” taxes may lead 


“ee 


the desire to 
to inordinate emphasis upon tax 
planning and wisely post a warning 
for the reader. Nevertheless, an ar- 
gument can be made in favor of 
treating tax planning as a part of 
the general framework of estate 
planning, thus permitting joint con- 
sideration of the tax and non-tax 
aspects of property dispositions—with 
less danger of a preoccupation with 
taxation, such as might be engen- 
dered by separate treatment at the 
end of a volume devoted to taxa- 
tion. 

Inclusion of the “tax planning” 
part obviously does not impair the 
value of this book. The lawyer will 
undoubtedly find much of value in 
Part III, but in “planning” he would 
do well to keep in mind that this is 
tax-oriented and must be meshed 
with other important non-tax con- 
siderations. 

It may be ventured that this book 
will not become a one-volume sub- 
stitute for the specialist’s library 
but as both an excellent “handy 
reference” and as an introductory 
text and reference guide to federal 
estate and gift taxation, it furnishes 
a valuable addition to the profes- 

which the 
should _ find 
well worth the investment. 

ALAN N. POLASKY 
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Review of Recent 


Supreme Court Decisions 


Aeronautical law . . . 
subpoena duces tecum 


Civil Aeronautics Board v. Her- 
mann, 353 U. S. 322, 1 L. ed. 2d 
852, 77 S. Ct. 804, 25 U. S. Law Week 
4300. (No. 540, decided May 6, 
1957.) On writ of certiorari to the 
United States Court of Appeals for 
the Ninth Circuit. Reversed and re- 
manded. : 

This was a suit to enforce an or- 
der of the Civil Aeronautics Board 
against the respondents, a group op- 
erating the “Skycoach” air travel 
system. The 
charged violations of its regulations 
and of the Civil Aeronautics Act 
and sought certain revocation and 
cease and desist orders against re- 
spondents. In the course of the hear- 


Board’s complaint 


ings before the Hearing Examiner 
and the Board, a 
duces 


number of sub- 
were issued, 
the respondents contended 


poenas tecum 
which 
were vague, excessively broad in 
scope and oppressive. The Board 
overruled this contention and filed 
this enforcement proceeding to com- 
pel the respondent to honor the 
subpoenas. The District Court con- 
tinued the case for ten days to give 
respondents a chance to produce 
the documents sought, and, upon 
expiration of that period, entered 
an order of enforcement, allowing 
time between dates for production 
of the documents so that the re- 
spondents would not be deprived 
of all their books at once. The Court 
of Appeals reversed, establishing 
certain procedural requirements for 
the Board to follow. 

In a per curiam opinion, the Su- 
preme Court reversed and remand- 
ed for a reinstitution of the District 


Court’s enforcement order. The 
Court declared that the District 
Court “duly enforced the Board’s 


right to call for documents, relevant 





Reviews in this issue by Rowland Young. 





to the issues of the Board’s com- 
plaint, with appropriate provisions 
for assuring the minimum interfer- 
ence with the conduct of the busi- 
ness of respondents.” 

The case was argued by Solicitor 
General J. Lee Rankin for the pe- 
titioner and by Roland E. Ginsburg 


for the respondents. 


Aliens... 
supervision 


United States v. Witkovich, 358 


U. S. 194, 1 L. ed. 2d 765, 77 S. Ct. 
779, 25 U. S. Law Week 4266. (No. 
295, decided April 29, 1957.) On 


appeal from the United States Dis- 
trict Court for the Northern District 
of Illinois. Affirmed. 

The appellee in this case was in- 
dicted under Section 242 (d) of the 
Immigration and Nationality Act of 
1952 for 


formation to the Immigration and 


wilful failure to give in 


Naturalization Service as required 
by the statute. That section provides 
that any alien against whom a final 
order of deportation has been pend- 
ing for more than six months shall 
be subject to supervision under reg 
ulations promulgated by the Attor- 
ney General. The appellee refused 
to answer questions as to his asso- 
ciates and activities, and this refusal 
led to his indictment. Holding that 
the statute was not unconstitutional, 
the District Court answered a Gov- 
ernment motion for clarification of 
its opinion by dismissing the indict- 
ment for failure to state an offense. 

On direct appeal to the Supreme 
Court, Mr. Justice FRANKFURTER af- 
firmed, speaking for the Court. The 
agreed with the District 
of the statute 
which limited the scope of the At- 


Court 
Court’s construction 


torney General's supervision. The 
District Court read the 
giving the Attorney General power 


Statute as 


to require “only such information 
as is necessary to enable the Attor- 


George Rossman 


EDITOR-in-CHARGE 








General to be certain that the 
alien is holding himself in readiness 
to answer the call to be deported 
when it comes”. The Supreme Court 
agreed, saying that, although the 
language of the statute, if read lit- 
erally, appeared to confer upon the 
Attorney General unbounded 


ney 


au- 
thority to require whatever informa- 
tion he the section dealt 
with certainty of availability for de- 
portation, and that was what Con- 
gress had been concerned with. A 
broader construction, the Court said, 
“would raise doubts as to the stat- 
ute’s validity”. 

Mr. Justice WHITTAKER took no 
part in the consideration or decision 


desired, 


of the case. 

Mr. Justice CLARK, joined by Mr. 
Justice Burton, dissented, arguing 
that Congress had been concerned 
with the danger that undesirable 
aliens presented to the country and 
accordingly had intended to give 
the Attorney General very broad 
powers of supervision over them. 
The no constitutional 
problem, especially in view of the 
wide power that Congress has over 
aliens. 

The case was argued by John F. 
Davis for appellant and by Pearl M. 
Hart for appellee. 


dissent saw 


Evidence... 
illegal search and seizure 


Kremen v. United States, 353 U. S. 
—, | L. ed. 2d 876, 77 S. Ct. 828, 
25 U. S. Law Week 4309. (No. 162, 
decided May 13, 1957). On writ of 
certiorari to the United States Court 
of Appeals for the Ninth Circuit. 
Reversed. 

Here the Court overturned ver- 
dicts against the petitioners because 
some of the evidence on which the 
verdicts were based had been ob- 
tained by an illegal search and sei- 
zure by agents of the Federal Bu- 
reau of Investigation. 
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The indictment charged the pe- 
titioners with relieving, comforting, 
and assisting one Thompson, who 
was a fugitive from justice, in vio- 
lation of 18 U.S.C. §3, and with 
conspiring to commit that offense 
in violation of 18 U.S.C. §371. In 
addition, two of the petitioners were 
charged with harboring Steinberg, 
another fugitive from justice, and 
with conspiring to commit that of- 
fense. Petitioners were found guilty 
and their convictions were sustained, 
one judge dissenting. 

The petitioners were arrested in a 
cabin in a secluded village in Cal- 
ifornia. The F.B.I. agents making 
the arrests had warrants for the two 
fugitives but not for the other pe- 
titioners. A thorough search of the 
cabin was made and its entire con- 
tents seized. The agents had no 
search warrant. 

The Supreme Court reversed the 
convictions in a brief per curiam 
opinion. The Court declared that 
“The seizure of the entire contents 
of the house and its removal some 
two hundred miles away to the 
F.B.I. offices for the purpose of ex- 
amination is beyond the sanction of 
The Court at- 
tached to its opinion an inventory 
of the property seized, by way of 
showing the extent of the search and 
seizure. The list consisted largely of 
miscellaneous items of clothing, ath- 
letic goods, and personal effects in- 
cluding such small objects as “i shoe- 
lace”, “1 bar Palmolive soap”, “1 
flashlight bulb”. 

Mr. Justice WHITTAKER took no 
part in the consideration or decision 
of the case. 

Mr. Justice Burton and Mr. Jus- 
tice CLARK dissented on the ground 
that the items were legally seized. 
Validity of the seizure did not de- 
pend upon the quantity of items 
seized, they stated, but upon the 
circumstances of the seizure as to 
each of the items that was offered 
in evidence. 

The case was argued by Norman 
Leonard for the petitioners and by 
Kevin T. Maroney for respondent. 


Labor law... 


foreign seamen 


any of our cases”. 


Benz v. Compania Naviera Hidal- 


go, 353 U. S. 138, 1 L. ed. 2d 709, 


77 S. Ct. 699, 25 U. S. Law Week 
4235. (No. 204, decided April 8, 
1957). On writ of certiorari to the 
United States Court of Appeals for 
the Ninth Circuit. 

The holding in this case was that 
the Labor Management Relations 
Act does not apply in a controversy 
involving damages resulting from the 
picketing of a foreign ship operated 
by foreign seamen while the vessel 
is temporarily in an American port. 

The S. S. Riviera sailed into har- 
bor at Portland, Oregon, for repairs, 
to load a cargo and to complete an 
insurance survey. Owned by a Pan- 
amanian 
sailed under the Liberian flag and 
was manned by a crew composed 
entirely of foreigners, largely Ger- 
man and British. While the ship was 
in the harbor, the crew went on 


corporation, the vessel 


strike for a shorter term of service, 
for increased wages and for more 
favorable conditions of employment. 
The master discharged them, and 
the crew finally left the vessel pur- 
suant to an order of a federal dis- 
trict court. During the next two 
months, picket lines were set up by 
three American unions representing 
the disgruntled crew and were dis- 
solved by three separate court or- 
ders. The orders were appealed, but 
the appeals were dismissed by the 
Court of Appeals as moot since the 
ship had sailed. The Court of Ap- 
peals returned the case to the Dis- 
trict Court for trial on the claims 
for damages which resulted when 
employees of firms repairing and 
loading the vessel refused to cross 
the picket lines and the ship was 
forced to stand idle without repairs 
or cargo. The trial court found for 
the respondents and entered judg- 
ment for damages, based on the 
common-law theory that the picket- 
ing was for an unlawful purpose un- 
der Oregon law. The court found 
that the Labor Management Rela- 
tions Act did not apply. The Court 
of Appeals thought that the case 
was governed by United Construc- 
tion Workers v. Laburnum Con- 
struction Corp., 347 U.S. 656 (1954), 
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but that Oregon law did not permit 
recovery against the unions because 
they were unincorporated associa- 
tions. This had the effect of leaving 
the judgments standing against the 
individual representatives of the un- 
ions, who were the petitioners be- 
fore the Supreme Court. 

Mr. fustice CLark delivered the 
opinion of the Court affirming. The 
Court reasoned that the Labor Man- 
agement Relations Act was 
cerned with industrial strife between 
American employers and employees 
and was not intended to apply to 


con- 


labor disputes between foreigners 
operating ships under foreign laws. 
The whole legislative history of the 
Act supported this view, the Court 
declared. 

Mr. Justice WHITTAKER took no 
part in the consideration or deci- 
sion of the case. 

Mr. Justice DouGLas wrote a dis- 
senting opinion which argued that 
the facts indicated either a violation 
of Section 303 (a) (1) or 303 (a) (2) 
of the Act and, in either case, the 
injured person could sue in the fed- 
eral courts. “American unions . 
have a vital interest in the working 
conditions and wages of the seamen 
aboard this foreign vessel. Their in- 
terest is in the re-employment of 
the foreign crew at better wages and 
working conditions” the dissent ar- 
gued. 

The case was argued by Kneland 
C. Tanner for petitioners and by 
John D. Mosser for the respondent. 


Labor law... 
state action 

Government and Civic Employees 
Organizing Committee v. Windsor, 
353 U. S. —, 1 L. ed. 2d 894, 77 S. 
Ct. 838, 25 U. S. Law Week 4315. 
(No. 423, decided May 13, 1957.) 
On appeal from the United States 
District Court for the Northern Dis- 
trict of Alabama. Judgment vacated 
and cause remanded. 

An Alabama statute provides that 
any public employee who joins a 
labor union forfeits the “rights, ben- 
efits, or privileges which he enjoys 
as a result of his public employ- 
ment”. The appellants began an ac- 
tion in the federal District Court to 
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enjoin enforcement of this statute 
on the ground that it abridged the 
freedoms of expression and associa- 
tion and was a violation of the due 
process, privileges and immunities 
and equal protection clauses of the 
Fourteenth Amendment. The Dis- 
trict Court withheld exercise of its 
jurisdiction and retained the cause 
pending exhaustion of state admin- 
istrative and judicial remedies. This 
judgment was affirmed by the fed- 
eral Supreme Court. 

The union then began an action 
in the state courts, asking for an in- 
junction and for a declaratory judg- 
ment that appellant was not a labor 
union within the meaning of the 
statute. None of the constitutional 
questions were presented. The state 
court held that the statute applied 
to the appellants and the Alabama 
Supreme Court affirmed. Again the 
appellants went to the federal Dis- 
trict Court, which dismissed their 
action with prejudice, holding that 
the Alabama courts had not con- 
strued the statute in such a manner 
as to render it unconstitutional. 

In a per curiam opinion, the Su- 
preme Court vacated this judgment 
and remanded the cause to the Dis- 
trict Court with directions to retain 
jurisdiction until efforts to obtain 
an appropriate adjudication in the 
state courts have been exhausted. 
The Court noted that the bare ad- 
judication by the Alabama courts 
that the union was subject to the 
act did not suffice, since the state 
court had not been asked to inter- 
pret the statute in the light of the 
constitutional objections. “If appel- 
lants’ freedom of expression and 
equal protection arguments had been 
presented to the state court, it 
might have construed the statute in 
a different manner” the Court said. 

Mr. Justice BLack took no part 
in the consideration or decision of 
the case. 

The case was argued by Milton 
I. Shadur for appellants and by 
Gordon Madison for the appellees. 


Labor law... 
unions as employers 


Office Employes International Un- 


ion v. National Labor Relations 
Board, 353 U. S. 313, 1 L. ed. 2d 
846, 77 S. Ct. 799, 25 U. S. Law 
Week 4273. (No. 422, decided May 
6, 1957.) On writ of certiorari to 
the United States Court of Appeals 
for the District of Columbia Circuit. 
Reversed and remanded. 

As a result of this decision, the 
Teamsters Union finds itself wear- 
ing the shoes of management in a 
labor controversy. The question in 
the case, which the Court decided 
in the affirmative, was whether, with 
respect to their own employees, labor 
unions are “employers” within the 
meaning of the Labor Management 
Relations Act. The Court also held 
that the National Labor Relations 
Board could not, in the exercise of 
its discretion, refuse to assert juris- 
diction in the case. 

The Office Employes Union filed 
a series of unfair labor practice com- 
plaints against the various Teamster 
unions housed in the ‘Teamsters 
Building in Portland, Oregon. The 
substance of the complaints was that 
the Teamster group had interfered 
with the Office Employes union’s 
attempts to organize the twenty- 
three office-clerical workers in the 
building. The N.L.R.B. refused to 
assert jurisdiction and dismissed the 
complaints. The Court of Appeals 
affirmed. 

Mr. Justice CLARK delivered the 
opinion of the Supreme Court re- 
versing and remanding. The Court 
declared that the statute is “clear 
and unambiguous” and specifically 
states that the term “employer” in- 
cludes any labor organization “when 
acting as an employer”. In holding 
that it was not within the Board's 
discretion to remove unions as em- 
ployers from the coverage of the 
act, the Court noted that the Board 
has declined jurisdiction on an ad 
hoc basis over religious, educational 
and eleemosynary employers. Here, 
however, the declination of juris- 
diction was “an arbitrary blanket 
exclusion of union employers” which 
was contrary to the intent of Con- 
gress. 

Mr. Justice BRENNAN, joined by 
Mr. Justice FRANKFURTER, Mr. Jus- 
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tice Burton and Mr. Justice Har- 
LAN, wrote a brief opinion concur- 
ring in the Court’s holding that la- 
bor organizations are “employers” 
under Section 2(2) but dissenting 
from the holding that the Board 
was without power to decline to 
assert jurisdiction over labor unions 
as employers. 

The case was argued by Joseph 
E. Finley for the petitioner and by 
Dominick L. Manoli for the Board. 


Lawyers... 
admission to the Bar 


Schware v. Board of Bar Examin- 
ers, 353 U. S. 232, 1 L. ed. 2d 795, 
77 S. Ct. 752, 25 U. S. Law Week 
1276. (No. 92, decided May 6, 1957.) 
On writ of certiorari to the Supreme 
Court of New Mexico. Reversed and 
remanded. 

Like the Konigsberg case, infra, 
the problem here was the denial of 
a license to practice law because of 
a suspected Communist background 
on the part of the applicant. 

Schware was a student at the Uni- 
versity of New Mexico School of 
Law who applied for permission 
to take the New Mexico bar exam- 
ination scheduled for February, 
1954. The application required de- 
tailed answers to a number of ques- 
tions, and his replies revealed that 
he had used aliases on occasions 
between 1933 and 1937 and that he 
had been arrested on several occa- 
sions before 1940. The Board of Bar 
Examiners denied him permission to 
take the examination, apparently re- 
lying upon confidential information 
that Schware had been a member of 
the Communist Party. The applicant 
requested a formal hearing during 
which his entire background was 
thoroughly explored. The Board re- 
affirmed its decision and the New 
Mexico Supreme Court upheld the 
denial of permission to take the ex- 
amination, one justice dissenting. 

Mr. Justice Brack, speaking for 
the Supreme Court, reversed and 
remanded. The Court examined the 
facts of the case in detail, noting 
that Schware’s use of aliases had 
been to escape the effects of anti- 
Semitic prejudices in securing em- 
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ployment and in working in the la- 
bor union movement. While he was 
arrested during the 1934 maritime 
strikes on the West Coast, he was 
never formally charged nor tried. 
His second arrest had been in 1940 
for violating the Neutrality Act of 
1816, when he had tried to recruit 
men for duty on the side of the 
Loyalist Government during the 
Spanish Civil War. Schware admit- 
ted that he had been a member of 
the Communist Party, but he quit 
the Party in 1940 after being disillu- 
sioned by the Nazi-Soviet Non-Ag- 
gression Pact of 1939. Against this 
record, the Court balanced Schware’s 
service as a paratrooper during 
World War II and wartime letters 
written to his wife showing a desire 
to serve his country and demonstrat- 
ing faith in a free democratic so- 
ciety, as well as the fact that since 
the war his conduct has been ex- 
emplary. The rabbi of his synagogue, 
a local lawyer, and the secretary 
to the dean of the law school testi- 
fied as to Schware’s good character, 
and letters in his favor were intro- 
duced from every member of his law 
school class and from every member 
but one of the faculty of the law 
school. The Court declared that 
nothing in the record showed any 
moral turpitude on the part of the 
applicant, since even with respect 
to his Communist Party member- 
ship, there was no showing that he 
had participated in any illegal ac- 
tivity or done anything morally rep- 
rehensible. Many young men joined 
the Party during the Great Depres- 
sion, the Court pointed out, and it 
was a legal political party at that 
time. The Court held that all this 
added up to a showing of good mor- 
al character and the denial of his 
request to take the bar examination 
amounted to a deprivation of due 
process. 

Mr. Justice WHITTAKER took no 
part in the consideration or decision 
of the case. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice CLark and Mr. Jus- 
tice HARLAN, wrote a concurring 
opinion which stressed the fact that 
the New Mexico Supreme Court 


had attached too much significance 
to the applicant’s pre-1940 member- 
ship in the Communist Party. 

The case was argued by Herbert 
Monte Levy for the petitioner and 
by William A. Sloan and Fred M. 
Standley for the respondent. 


Lawyers... 
admission to the Bar 


Konigsberg v. State Bar of Cal- 
ifornia, 353 U. S. 252, 1 L. ed. 2d 
810, 77 S. Ct. 722, 25 U. S. Law 
Week 4281. (No. 5, decided May 6, 
1957.) On writ of certiorari to the 
Supreme Court of California. Re- 
versed and remanded. 

This case, like its companion, 
Schware v. United States, supra, 
dealt with an applicant’s right to 
be admitted to the Bar in spite of 
adverse findings by the bar exam- 
iners as to his “good moral charac- 
ter”. As in the Schware case, the 
applicant was suspected of having 
a background of Communist Party 
membership. 

Konigsberg was graduated from 
the Law School of the University of 
Southern California in 1953 and suc- 
cessfully passed the California bar 
examination. Nevertheless, the State 
Committee of Bar Examiners re- 
fused to approve his application on 
the grounds that he had failed to 
prove (1) that he was of good mor- 
al character and (2) that he did 
not advocate overthrow of the Gov- 
ernment by unconstitutional means. 
Konigsberg asked the California 
Supreme Court to review the com- 
mittee’s decision, contending that 
the committee’s action deprived 
him of rights secured by the Four- 
teenth Amendment. The California 
court denied his petition for review 
without opinion and with three of 
its seven justices dissenting. 

The opinion of the United States 
Supreme Court, reversing and re- 
manding, was delivered by Mr. Jus- 
tice Brack. At the threshold of the 
controversy, the Court was faced 
with the state’s contention that it 
was without jurisdiction because 
Konigsberg had not presented his 
constitutional claims in accordance 
with the rules of the California 
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Court and that that court’s denial of 
his petition rested on his failure to 
conform to its procedural rules. The 
rules require an argument and cita- 
tion of authorities in a brief sub- 
mitted by the person seeking review. 
The Supreme Court said that the 
state supreme court had examined 
the entire record of the hearings 
before the committee and must 
therefore have been aware of the 
applicant’s constitutional arguments. 
Moreover, this was not an appeal 
of an ordinary civil case, but rather 
was an original proceeding, the 
Court said, and there was nothing 
in the California rules which re- 
quire that contentions raised in the 
petition in such a case must be set 
out in the brief. 

The Court then turned to the 
constitutional questions. During sev- 
eral hearings before t'.e committee, 
Konigsberg had been questioned at 
length about his political afhliations 
and beliefs. He had refused to an- 
swer, arguing that this line of inter- 
rogation intruded into areas pro- 
tected by the Constitution and that 
California law did not require him 
to divulge his political associations 
in order to qualify for the Bar. The 
committee’s holding that he had not 
proved his “good moral character”, 
the Court said, had been made in 
spite of testimonials from forty-two 
persons who knew the applicant, 
including a Catholic priest, a Jewish 
rabbi, lawyers, doctors, professors, 
businessmen and social workers, and 
in spite of an excellent record. The 
Court said that the evidence tending 
to indicate Communist leanings—the 
testimony of one ex-Communist that 
Konigsberg had attended meetings 
of a Communist Party unit in 1941, 
his criticism of certain public offi 
cials and their policies expressed in 
editorials written for a local news 
paper, and his refusal to answer 
certain questions about his political! 
associations—were not sufficient to 
justify a finding that he had failed 
to show a good moral character o1 
that he advocated overthrow of the 
Government by unlawful means. 

Mr. Justice WHITTAKER took no 
part in the consideration or decision 
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of the case. 


Mr. Justice FRANKFURTER wrote a 
dissenting opinion which urged re- 
mand of the case to the Supreme 
Court of California for its certifica- 
tion whether or not it did in fact 
pass on a claim properly before it 
under the Fourteenth Amendment. 

Mr. Justice HARLAN, joined by 
Mr. Justice CLARK, wrote a strong 
dissent which contained considera- 
ble quotation from the record of 
the hearings before the examining 
committee. The dissent took the po- 
sition that the committee was under 
a statutory duty to inquire as to the 
applicant’s qualifications and his re- 
fusal to answer questions in order 
to dispel the committee’s doubts pre- 
vented the committee from discharg- 
ing its responsibilities. 

The case was argued by Edward 
Mosk for the petitioner and by 
Frank B. Belcher for the respond- 
ents. 


Patents ... 
venue 


Fourco Glass Company v Trans- 
mirra Products Corporation, 353 
U. S. 222, 1 L. ed. 2d 786, 77 S. Ct. 
787, 25 U. S. Law Week 4261. (No. 
310, decided April 29, 1957.) On 
writ of certiorari to the United 
States Court of Appeals for the Sec- 
ond Circuit. Reversed and remand- 
ed. 

The question presented here was 
whether Section 1400(b) of 28 
U.S.C. is the sole and exclusive pro- 
vision governing venue in patent 
infringement actions or whether 
such actions are also subject to the 
general venue provisions of Section 
1391 (c) of 28 U.S.C. 

The petitioner was sued for pat- 
ent infringement in the Southern 
District of New York and moved to 
dismiss on the ground that, al- 
though it had a regularly estab- 
lished place of business in that dis- 
trict, there was no showing that any 
of the alleged acts of infringement 
had been committed there, a show- 
ing required by Section 1400 (b). 
The District Court held that Sec- 
tion 1400 (b) was the exclusive pro- 
vision governing patent infringe- 


ment suits and dismissed the action. 
The Court of Appeals reversed, 
holding that a proper construction 
of the two statutes required a treat- 
ment by which Section 1391 (c) was 
considered as supplementing Section 
1400 (b) . 

The Supreme Court reversed and 
remanded in an opinion by Mr. 
Justice Wuittraker, his first for the 
Court. The Court rested its decision 
on Stonite Products Co. v. Melvin 
Lloyd Co., 315 U. S. 561, which had 
held that Section 48 of the Judicial 
Code, the predecessor of Section 
1400 (b) was the sole provision gov- 
erning venue in patent infringement 
cases. The soundness of the Stonite 
decision was not in question, the 
Court pointed out, and, after a re- 
view of the legislative history of the 
re-enactments of both the patent 
venue provisions and the general 
venue provisions in the 1948 revi- 
sion and recodification of the Ju- 
dicial Code, it concluded that Con- 
gress had not intended to alter the 
effect of the earlier provisions. The 
Court said that Section 1391(c) is 
a general corporation venue statute, 
whereas Section 1400 (b) is a special 
venue statute applicable specifically 
“to all defendants in a particular 
type of actions, 7. ¢., patent in- 
fringement actions” (italics are the 
Court's) . 

Mr. Justice Haran dissented for 
the reasons given by the Court of 
Appeals. 

The case was argued by Edward 
S. Irons for the petitioner and by 
W. R. Hulbert for respondents. 


Railroads... 
right of way 

United States v. Union Pacific 
Railroad, 353 U. S. 112, 1 L. ed. 2d 
693, 77 S. Ct. 685, 25 U. S. Law 
Week 4239. (No. 97, decided April 
8, 1957.) On writ of certiorari to 
the United States Court of Appeals 
for the Tenth Circuit. Reversed. 

This was an action brought by 
the United States to enjoin the Un- 
ion Pacific Railroad from dri!ling 
for oil and gas on the right of way 
granted to it by Section 2 of the Act 
of July 1, 1862, 12 Stat. 489, 491. for 
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the construction of a railroad and 
a telegraph line. The Government 
contended that the “right of way” 
conveyed by the act was not a grant 
of mineral rights. The District Court 
decided otherwise and the Court of 
Appeals affirmed. 

The opinion of the Supreme 
Court reversing was delivered by 
Mr. Justice Doucias. The Court 
relied upon Section 3 of the Act of 
1862 which provided that “all min- 
eral lands shall be excepted from 
the operation of this act...” (ital- 
ics are the Court's). This, the Court 
suggests, may have been an inept 
way of reserving the mineral rights, 
and, in any event, the exception of 
“mineral lands” extends to the en- 
tire act, not merely to Sections 9, 13 
and 14 as contended by the railroad. 
The Court agreed that Congress 
might have used better draftsman- 
ship to except the mineral rights 
from its grant, but said that its in- 
terpretation was in keeping with the 
pohcy of the tims; when the gold 
strike in California had made the 
entire Cucntzy conscious of the po- 
tential riches of mineral deposits. 

The railroad had placed great re- 
liance on a line of cases, particu- 
larly Great Northern Railroad v. 
United States, 315 U. S. 262, which 
had referred to a railroad right of 
way as a “limited fee”, but the Court 
replied that most of these cases were 
controversies between the railroads 
and third parties, not between the 
railroads and the Government, and 
moreover none of those cases in- 
volved the question of mineral 
rights. “The most that the ‘limited 
fee’ cases decided was that the rail- 
roads received all surface rights to 
the right of way and all rights in- 
cident to a use for railroad purposes” 
the Court declared. 

Mr. Justice WHITTAKER took no 
part in the consideration or decision 
of the case. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Jus- 
tice Burton and Mr. Justice Har- 
LAN joined. The dissent delved ex- 
tensively into the history of the 1862 
act and arrived at a much different 
view of the legal interests embraced 
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in the grant of the “right of way”. 
The right of way, according to the 
dissent, was a fee simple determin- 
able, subject only to a reverter in 
the event that the right of way 
ceased to be used for railroad pur- 
poses. The grant of such an exten- 
sive interest to the railroads was a 
deliberate congressional policy of 
“liberality, prodigality” in order to 
encourage the construction of rail- 
roads which, in 1862, were deemed 
vital for the opening of the West 
to settlement. 

The case was argued by Solicitor 
General J. Lee Rankin for petition- 
er and by William W. Clary for the 
respondent. 


Railroads... 
Employers’ Liability Act 

Arnold v. Panhandle and Santa 
Fe Railway, 353 U. 8. — , 1 L. ed. 
2d 889, 77 S. Ct. 840, 25 U. S. Law 
Week 4314. (No. 240, decided May 
13, 1957.) On writ of certiorari to 
the Supreme Court of Texas and 
the Court of Civil Appeals of Texas, 
Seventh Supreme Judicial District. 
Reversed and remanded. 

In this brief per curiam opinion, 
the Court reversed and remanded a 
Texas court’s judgment overruling 
the jury’s verdict in favor of the 
petitioner in a Federal Employers’ 
Liability Act case. The Court took 
the position that the jury’s general 
verdict, finding that the respondent 
negligently contributed to the pe- 
titioner’s injury, had enough sup- 
port in the testimony of witnesses 
to serve as a basis for the conclu- 
sion that the employer's negligence 
played a part in producing the in- 
jury. 

Mr. Justice FRANKFURTER dissent- 
ed, saying that he would have dis- 
missed the writ as improvidently 
granted for the reasons set forth in 
his dissent in Rogers v. Missouri 
Pacific Railroad, 352 U.S. 500, 524. 

Mr. Justice Haran, joined by 
Mr. Justice Burton and Mr. Justice 
WatTTaker, also dissented. The facts 
of the case, which are set forth only 
in a footnote to this dissenting opin- 
ion, raised several issues of negli- 
gence, and the trial court directed 


the jury to bring in a general ver- 
dict on the issue whether the re- 
spondent had negligently failed to 
furnish petitioner with a sale place 
to work and if so whether such fail- 
ure was a contributing cause to the 
accident, and also directed the jury 
to make findings on special issues 
put to it by the court. The general 
verdict was in favor of the peti- 
tioner, but the findings on the spe- 
cial issues were in the respondent's 
favor, and, according to the view 
of the dissent, wholly inconsistent 
with the general verdict. The state 
appellate court held that the gen- 
eral verdict must yield to the incon- 
sistent findings on the special issues. 
The dissent took the position that 
the procedural rule which the appel- 
late court applied to resolve the 
“head-on collision” in the jury’s ver- 
dict did not subvert assertion of the 
federal rights established by the Fed- 
eral Employers’ Liability Act’, and 
did not deprive the petitioner of 
any substantive right given to him 
by » federal statute. 

The case was argued by James O. 
Bean for petitioner and by Charles 
L. Cobb for respondent. 


Railroads... 
Safety Appliance Acts 


Baltimore and Ohio Railroad v. 
Jackson, 353 U. S. — , 1 L. ed. 2d 
862, 77 S. Ct. 842, 25 U. S. Law 
Week 4303. (No. 370, decided May 
13, 1957.) On writ of certiorari to 
the United States Court of Appeals 
for the District of Columbia Circuit. 
Affirmed. 

The sole question in this case was 
whether a motor track car towing a 
push truck on a railroad came un- 
der the coverage of the Safety Ap- 
pliance Acts. The railroad contended 
that neither vehicle was within the 
acts, and, in the alternative, that if 
such vehicles were covered, they 
were “four wheel cars” exempted 
from the statute by Section 6. 

The respondent, a crew foreman, 
was thrown from the track car when 
it struck a large dog. The respond- 
ent applied the hand brake to halt 
the cars when he saw the dog, but 
the cars skidded about thirty-nine 
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feet before the impact. He further 
testified that the track car alone, 
without the hand car attached, 
would have stopped under the same 
conditions in some six to eight feet. 
The District Court instructed the 
jury that the provisions of the Satfe- 
ty Appliance Acts covered the ve- 
hicles in question. The jury returned 
a verdict in favor of the respondent, 
and the Court of Appeals affirmed. 

Mr. Justice CLark delivered the 
opinion of the Supreme Court 
which afhrmed the lower courts’ de- 
cisions. The controlling factor, ac- 
cording to the Court, was the nature 
of the employment of the vehicles 
in the railroad’s service. Here, the 
motor track car was being used as 
a locomotive to push the hand car 
used to haul material, tools and 
equipment. The Safety Appliance 
Acts, the Court reasoned, require a 
locomotive pushing a car to be 
equipped with efficient brakes and 
the absence of such brakes here was 
a violation of the Acts. The Court 
brushed aside an argument that the 
Interstate Commerce Commission 
for some sixty years had considered 
maintenance-of-way vehicles not sub- 
ject to the statutes, saying that while 
long administrative practice is en- 
titled to weight, in this case there 
was no expressed administrative de- 
termination of the problem. The 
Court suggested that the Commis- 
sion theught the problem too in- 
significant for consideration. 

The Court also rejected the con- 
tention that the track car and the 
hand car came within the “four- 
wheel car” train exception of Sec- 
tion 6 of the statute. The legislative 
history, said the Court, indicates 
that this exception was enacted spe- 
cifically to exempt coal cars. 

Mr. Justice BurToN, joined — by 
Mr. Justice FRANKFURTER, Mr. Jus- 
tice HARLAN and Mr. Justice Wuirt- 
TAKER, dissented, arguing that noth- 
ing in the language of the Safety 
Appliance Acts or their legislative 
history indicates that Congress in- 
tended them to apply to track cars 
or hand cars, and that this view was 
buttressed by long administrative in- 
terpretation. 








U 
par 
77 
422 
195 
Rei 

T 
tho: 
to ¢ 
the 
nece 
hen 

amc 
124 
Cod 
that 
acce 
tire 
had 
sam 
Stat 
o. 4 
343, 
Nat 
352 
Ct. 
both 
Apri 
43 A 
In 
Cow 
the ( 
“TE t 
appl 
nour 
cases 
petit 
orde1 
verse 
of C 
Janu 
clare 
of li 
inter 
fair 
rules 
M1 
Justic 
the c 
case, 


Mr 









rw om tf 


‘¥ 








The case was argued by Stephen 
Ailes for petitioner and by Milford 
J. Meyer for respondent. 


Taxation... 
defense construction de- 
duction 


United States v. Ohio Power Com- 
pany, 353 U. S. 98, 1 L. ed. 2d 683, 
77 S. Ct. 652, 25 U. S. Law Week 
4229. (No. 312, decided April 1, 
1957.) On petition for rehearing. 
Reversed. 

The issue in this case was the au- 
thority of the War Production Board 
to certify only a part of the cost of 
the construction of a defense plant as 
necessary in the national defense and 
hence eligible for the accelerated 
amortization provisions of Section 
124 (f) of the 1939 Internal Revenue 
Code. The Court of Claims had held 
that the taxpayer was entitled to 
accelerated amortization of the en- 
tire cost of the wartime facilities it 
had constructed. The issue was the 
same as that presented in United 
States v. Allen-Bradley Co., 352 
U. S. 306, 1 L. ed. 2d 347, 77 S. Ct. 
343, 25 U. S. Law Week 4095, and 
National Lead Co. v. Commissioner, 
352 U. S. 313, 1 L. ed. 2d 353, 77 S. 
Ct. 347, 25 U. S. Law Week 4097, 
both decided January 22 (see the 
April, 1957, issue of the JouRNAL, 
43 A.B.A.]. 347). 

In a per curiam opinion, the 
Court noted that the judgment of 
the Court of Claims could not stand 
“If there is to be uniformity in the 
application of the principles an- 
nounced in those two companion 
cases”. Accordingly, it granted the 
petition for rehearing, vacated the 
order denying certiorari, and re- 
versed the judgment of the Court 
of Claims on the authority of the 
January 22 cases. The Court de- 
clared that “the interest in finality 
of litigation must yield where the 
interests of justice would make un- 
fair the strict application of our 
rules”. 

Mr. Justice BRENNAN and Mr. 
Justice WHITTAKER took no part in 
the consideration or decision of the 


case. 
Mr. Justice HaRLAN wrote a dis- 


senting opinion in which he was 
joined by Mr. Justice FRANKFURTER 
and Mr. Justice Burton. The dis- 
sent pointed out that the Court had 
overturned the judgment of the 
Court of Claims nearly a year and 
a half after it had first denied cer- 
tiorari and in spite of the subse- 
quent denial of two petitions for 
rehearing. This was a violation of 
the Court’s own Rules, designed to 
further the ‘deep-rooted policy that 
adjudication must at some time be 
final”, the dissent argued. 


“ee 


Taxation... 
health insurance 


Haynes v. United States, 353 US. 
81, 1 L. ed. 2d 671, 77 S. Ct. 649, 
25 U. S. Law Week 4228. (No. 257, 
decided April 1, 1957.) On writ of 
certiorari to the United States Court 
of Appeals for the Fifth Circuit. 
Reversed. 

The crucial question in this case 
was the the words 
“health insurance” as used in Sec- 
tion 22(b) (5) of the 1939 Internal 
Revenue Code which allows an ex- 
emption from income of money re- 


meaning of 


ceived “through accident or health 
insurance”. 

The petitioner, an employee of 
Southern Bell Telephone and Tel- 
egraph Company, was paid $2,100 
disability benefits during 1949. The 
payment was made under the com- 
pany’s “Plan for Employees’ Pen- 
sion, Disability Benefits and Death 
Benefits”. The plan entitles every 
employee, among other benefits, to 
the payment of definite amounts 
when he is disabled by accident or 
sickness, the amounts varying ac- 
cording to length of service. Since 
the petitioner had been employed 
by the firm for more than twenty- 
five years, he was entitled to full pay 
for fifty-two weeks, and the amount 
he received under the plan was the 
equivalent of what he would have 
received had he been working. The 
Government collected $318.44 in- 
come tax on the benefits. The peti- 
tioner brought this action for re- 
covery, contending that the amount 
he had received under the plan was 
exempt under Section 22(b) (5). 
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The District Court agreed, but was 
reversed by the Court of Appeals. 

Mr. Justice Biack delivered the 
opinion of the Supreme Court hold 
ing in the taxpayer's favor. The 
Court defined health insurance as 
“an undertaking by one person fo1 
reasons satisfactory to him to in- 
demnify another for losses caused 
by illness”. The fact that the em- 
ployee here paid no fixed periodic 
premiums, that there was no definite 
fund created to assure payment of 
the benefits, and that the amount 
and duration of the benefits varied 
with the length of service did not re- 
move the plan from the general cate- 
gory of health insurance, the Court 
declared. There was nothing in the 
Statute or its history to show that 
Congress intended to restrict the ex- 
emption to “conventional modes of 
insurance’, the Court observed. 

Mr. Justice Burton and Mr. Jus- 
tice HARLAN noted their dissent “for 
the reasons stated in the opinion of 
the Court of Appeals”. 

Mr. Justice WHITTAKER took no 
part in the consideration or deci- 
sion of the case. 

The case was argued by John H. 
Hudson for petitioners and by Hil- 
bert P. Zarky for the respondent. 


Taxation... 
retroactivity 


Automobile Club of Michigan v. 
Commissioner, 353 U. S. 180, 1 L. 
ed. 2d 726, 77 S. Ct. 707, 25 U. S. 
Law Week 4247. (No. 89, decided 
April 22, 1957.) On writ of certio- 
rari to the United States Court of 
Appeals for the Sixth Circuit. Af- 
firmed. 

This case arose out of the revoca- 
tion in 1945 of previous rulings by 
the Commissioner exempting auto- 
mobile clubs from the payment of 
federal income taxes. In revoking 
his earlier rulings, the Commissioner 
retroactively assessed taxes for the 
years 1943 and 1944 and determined 
that prepaid club dues should be in- 
cluded in the club’s income in the 
year received, rejecting the club’s ac- 
counting method which reported as 
income only that part of the dues 
which was earned during the year. 
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The Tax Court and the Court of 
Appeals sustained the Commissioner 
on all points. The petitioner con- 
ceded that it was not a “club” en- 
titled to exemption from the in- 
come tax and that the earlier rulings 
of the Commissioner granting it ex- 
emption were erroneous as a matter 
of law, but it contended that the 
Commissioner had no power to ap- 
ply his revocation retroactively, and 
that in any event, the assessment of 
taxes for 1943 and 1944 was barred 
by the statute of limitations. 

Mr. Justice BRENNAN, speaking for 
the Supreme Court, affirmed the 
judgments below. The Court re- 
jected the argument that the Com- 
missioner was equitably estopped 
from applying the revocation retro- 
actively, saying that that doctrine is 
not a bar to a correction by the 
Commissioner of a mistake of law. 
The Commissioner could not be 
overruled, the Court said, unless 
there was an abuse of discretion. 
Since the Commissioner had dealt 
with petitioner upon the same basis 
as other automobile clubs, the Court 
could see no such abuse. The Court 
also rejected a contention that Sec- 
tion $791 (b) of the 1939 Code for- 
bade the Commissioner to take retro- 
active action and refused to hold 
that repeated re-enactments of Sec- 
tion 101(9) gave the force of law to 
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(Continued from page 579) 

signing a lawyer to the Washington 
office is simply intended to relieve 
individual members of the Associa- 
tion charged with the duty of shep- 
herding legislation through the 
Congress and keeping all Sections 
and Committees up to date with de- 
velopments on the Washington 
scene. The proposal is indicative of 
the Association’s program of devis- 
ing new techniques as required by 
the problems and needs of the day. 
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the Treasury Regulations under 
which the club had been ruled ex- 
empt. 


As for the argument that the assess- 
ments for 1943 and 1944 were barred 
by the statute of limitations, the 
Court replied that the “express con- 
dition” prescribed by Congress was 
that the statute run against the 
United States from the date of the 
actual filing of the return. The 
Forms 990, informational forms 
filed by the club, were said to lack 
the data necessary for the computa- 
tion and assessment of deficiencies, 
and were not tax returns within 
the meaning of the Code. 

The Court also upheld the Com- 
missioner in requiring the club to 
report as income all dues collected 
during the tax year. The club had 
unrestricted use of the funds during 
that year, the Court pointed out, 
and the club’s method of pro rating 
dues in monthly amounts was said 
to be “purely artificial”. 

Mr. Justice WHITTAKER took no 
part in the consideration or decision 
of the case. 

Mr. Justice Burton and Mr. Jus- 
tice CLARK concurred in the Court's 
opinion in holding that the Com- 
missioner did not abuse his discre- 
tion in revoking previous rulings ex- 
empting the petitioners from the 


As this administration nears a 
close, I am more than ever impressed 
by the growing prestige and extend- 
ing sphere of influence of our As- 
sociation. It is good that it is so, be- 
cause there remains much to be 
done. We have made great strides in 
improving the administration of jus- 
tice, but the ultimate goal is still far 
from attainment. Until we have suc- 
ceeded in removing the judiciary 
from politics, breaking the log-jam 
of court congestion and insuring 


payment of income taxes and in 
assessing taxes retroactively, and in 
its holding that the deficiencies for 
1943 and 1944 were not retroactive. 
They dissented however from the 


~ 


Court’s holding that the Commis- 


sioner acted within his discretion 
when he determined that the peti- 
tioner’s method of accounting for 
prepaid dues did not truly reflect 
its income. 

Mr. Justice HARLAN wrote a dis- 
senting opinion which argued that 
the retroactive revocation of the 
Commissioner’s previous exemption 
rulings was barred by the statute of 
limitations. In his view, the statute 
began to run when the petitioner 
filed the Forms 990 in 1943 and 
1944. The dissent also disagreed 
that the Commissioner could prop- 
erly tax in the year of receipt the 
full amount of petitioner’s prepaid 
membership dues. The accrual meth- 
od used by the taxpayer reflected 
its net earnings with greater ac- 
curacy than the method proposed 
by the Commissioner, the dissent de- 
clared, and there was nothing to 
indicate that the accrual method de- 
ferred income in an unreasonable 
manner. 

The case was argued by Ellsworth 
C. Alvord and Raymond H. Berry 
for the petitioner and by John N. 
Stull for the respondent. 


legal services for everyone in this 
land irrespective of ability to pay, 
we cannot rest from our labors. 

All of us who have worked with 
my successor, Charles S. Rhyne, of 
Washington, D. C., know him as a 
man of vision and industry who 
will gear the Association to meet 
the challenge of our times. For him, 
I can only wish that his tour of duty 
proves as enriching and rewarding 
an experience as it was for me. God- 
speed to you all. 
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Antitrust Law... 


The Cellophane case’s “relevant 
market” doctrine, formulated by the 
Supreme Court in U.S. v. du Pont, 
351 U.S. 377, has been applied by 
the Court of Appeals for the Dis- 
trict of Columbia Circuit to deny 
treble-damages recovery to a Balti- 
more Packard dealer whose suit was 
predicated on a charge that Pack- 
ard refused to renew its franchise 
because of an agreement to make 
another the exclusive dealer in Balti- 
more. 

In du Pont the Supreme Court 
ruled that, although du Pont pro- 
duced about 75 per cent of the Cel- 
lophane sold in this country, there 
was no monopoly because the “rele- 
vant market” was flexible packaging 
materials, including such things as 
glassine, waxed paper and foil, and 
Cellophane accounted for only 17.9 
per cent of this market. 

Following this rule, the Court 
held: “Since there are other cars 
‘reasonably interchangeable by con- 
sumers for the same purposes’ as 
Packard cars and therefore in compe- 
tition with Packards, an exclusive 
contract for marketing Packards does 
not create a monopoly.” 

One judge dissented. He empha- 
sized that the jury’s factual deter- 
mination, based on proper instruc- 
tions, should not be overturned. He 
also noted that the grant of an ex- 
clusive franchise in this case result- 
ed from an agreement vertical in 
nature, that is, between the manu- 
facturer and a retailer in the area, 
to exclude all other retailers. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


What’s New in the Law 


The current product of courts, 








(Packard Motor Car Company v. Web- 
ster Motor Car Company, United States 
Court of Appeals, District of Columbia 
Circuit, April 18, 1957, Edgerton, C.J.) 


Censorship .. . 
movies and books 

An Illinois court has upset Chi- 
cago’s censorship ban of The Mir- 
acle but has refused to declare un- 
constitutional the ordinance under 
which the censorship was possible. 

Both the instant case and The 
Miracle have extensive judicial back- 
grounds. The picture was refused a 
license in Chicago by the police 
commissioner, who is vested by city 
ordinance with licensing powers and 
who must refuse a license if he finds 
a picture, among other things, to be 
“immoral or obscene. .. .” There 
is an administrative appeal to the 
mayor. The police commissioner de- 
termined The Miracle was immoral 
and obscene, and the mayor agreed. 

A trial judge, without reviewing 
the commissioner’s determination, 
held the ordinance unconstitution- 
al. On appeal, the Supreme Court 
of Illinois ruled that the ordinance 
was valid, but remanded the case to 
the trial court for a finding as to 
whether the picture was “obscene”. 
3 Ill. 2d 334 (40 A.B.A.J. 1087; De- 
cember, 1954). But an immediate 
appeal was taken to the United 
States Supreme Court, which had 
previously seen the film in the 
course of determining that New 
York could not ban it as “sacrile- 
gious” in Burstyn, Inc. v. Wilson, 
343 U.S. 495. In view of the state of 
the Illinois record, the Supreme 
Court refused to take jurisdiction 
for want of a final judgment. 348 
U.S. 979 (41 A.B.A.J. 557; June, 
1955) . 

The case then returned to the II- 
linois trial court, where another 
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judge agreed with the commission- 
er’s ruling of “immoral and ob- 
scene”. And now, on appeal to the 
Appellate Court of Illinois for the 
First District, the commissioner has 
been reversed. 

The Court, adopting the view 
that a work falling within the pro- 
tective ambit of the First Amend- 
ment must be found immoral and 
obscene in its over-all effect on “‘av- 
erage, normal” individuals, declared 
that “indeed it appears unlikely that 
even the salaciously inclined indi- 
vidual would be so affected by a film 
whose central character is clothed 
only in rags and whose personality 
is devoid of any charm... .” 

Continuing, the Court said: “Cen- 
sorship is not unconstitutional, but 
it is a power which must be exer- 
cised with the greatest care ...a 
motion picture should not be ex- 
cluded from public view unless it is 
fairly shown to lie within the pro- 
scribed area defined by the ordi- 
nance. The Miracle, as we view it, 
is not such a picture.” 

(American Civil Liberties Union v. 
City of Chicago, Appellate Court of 
Illinois, First District, March 18, 1957, 
Friend, J., 141 N.E. 2d 56.) 

The question of obscenity has not 
as yet been presented in a Michigan 
case where the Circuit Court of 
Wayne County has enjoined the De- 
troit Chief of Police and the head of 
the Censor Bureau from overstep- 
ping their supposed censorship au- 
thority. 

A book, Ten North Frederick, a 
best-seller and winner of the 1955 
National Book Award, was involved. 
In January of 1957 the Police Chief 
announced publicly that the book 
was obscene and the Censor Bureau 
Chief notified book dealers in De- 
troit that sale of the book would 
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mean arrest and prosecution under 
state statute and municipal ordi- 
nance. 

The Court rejected the defend- 
ants’ arguments that they were act- 
ing within statutory powers con- 
ferred on them. It held that their 
only power was to arrest and prose- 
cute under the law, in which case a 
review of the obscenity determina- 
tion would be guaranteed. 

The Court declared that the de- 
fendants had circumvented the ju- 
dicial process and had effected a ban 
on the sale of the book “by their 
non-judicial determination that the 
book is obscene, their announce- 
ment of the fact, and their notifying 
booksellers that the sale of the book 
would lead to prosecution”. This 
conduct, the Court concluded, vio- 
lated First and Fourteenth Amend- 
ment rights. 

The Court also turned down an 
argument that the sale of the book 
had not been halted by official ac- 
tion, but rather by voluntary action 
of booksellers. This was naive, the 
Court said. 

The Court awarded an injunction 
against the defendants’ actions, but 
not against their authority to en- 
force any state statute or Detroit or- 
dinance. 

(Random House, Inc. vy. City of De- 
troit; Bantam Books, Inc. v. Same, Cir- 
cuit Court of Wayne County, Michigan, 


March 29, 1957, Weideman, J., not re. 
ported.) 


Communications Law... 
telephones 


Distinguishing but apparently dis- 
agreeing with the Illinois Appel- 
late Court’s holding in Jllinois Bell 
Telephone Company v. Miner, 136 
N.E. 2d 1 (42 A.B.A.J. 1047; No- 
vember, 1956), the Supreme Judi- 
cial Court of Massachusetts has 
turned down a telephone company’s 
suit for an injunction enjoining the 
distribution of plastic, opaque tel- 
ephone book covers. In Illinois Bell 
the court held that the company 
stated an equitable cause of action 
predicated on continuing trespass 
against its telephone books; in the 
instant case, the decision was made 
after full hearing. 
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The Massachusetts court could 
find little to support a trespass the- 
ory, particularly in view of the wide 
distribution of telephone books and 
their almost unrestricted use by sub- 
scribers, albeit bare legal title was 
retained by the company. Neither 
could it see much to the contentions 
that the covers interfered with the 
company’s service to the public and 
that the covers were unfair competi- 
tion since they carried advertising 
presumably competing with the yel- 
low-page advertising. 

The Court saw no misappropria- 
tion of the telephone company’s 
work product, nor a “palming-off” 
—elements traditionally associated 
with unfair competition. The tele- 
phone company’s audience for its 
directories is not a captive one, the 
Court observed. To grant relief, it 
said, “would lead to an undue ex- 
tension of the telephone company 
monopoly in an area in which the 
legislature has granted it none... .” 

(New England Telephone & Tele- 
graph Company v. National Merchan- 
dising Corporation, Supreme Judicial 
Court of Massachusetts, April 5, 1957, 
Cutter, J., 141 N.E. 2d 702.) 

The Supreme Court of Alabama 
has ruled that a telephone company 
does not have to cut off or monitor 
the calls from a subscriber who, it is 
charged, is making a nuisance of 
herself by repeated and _ harassing 
calls to another. 

This too was an equity action, 
and the relief asked against the tel- 
ephone company was that it be re- 
quired to remove the telephone 
from the alleged offender’s house or 
keep a record of all calls from that 
telephone to the homes of the plain- 
tiff and eight friends and relatives 
listed in the complaint. 

The Court declared the relief 
asked against the telephone com- 
pany was novel, but viewed it as a 
complaint that the company was not 
rendering adequate service as re- 
quired by Alabama law. 

With this the Court could not 
agree. “If anything”, it remarked, 
“the alleged circumstances disclose 
a more than adequate service. . . . 
lf [a telephone] is used as an in- 


strumentality for the creation of a 
private nuisance the responsibility 
for the nuisance rests with the indi- 
vidual who abuses the service and 
not with the telephone company.” 

(Mickwee v. Boteler, Supreme Court 


of Alabama, February 28, 1957, Good- 
wyn, J., 93 So. 2d 151.) 


Contempt... 
congressional committee 


At what point can a witness stop 
answering questions, if he wishes to 
invoke the self-incrimination clause 
of the Fifth Amendment while ap- 
pearing before a congressional in- 
vestigating committee? If he pro- 
ceeds too far, he may find that he 
has waived his privilege or that he 
cannot rely on it because anything 
further cannot incriminate him 
more than what has gone before. 

But now the Court of Appeals for 
the Ninth Circuit has ruled that at 
least the witness must answer such 
preliminary questions as his name, 
address and school attendance. The 
Court noted that under the histori- 
cal development of the privilege 
against self-incrimination, it is only 
in direct defense of a crime that a 
defendant does not have to testify 
at all. A subpoenaed appearance be- 
fore a grand jury or a congressional 
investigating committee is different, 
the Court said; in such instances the 
witness should identify himself. “We 
do not hold”, the Court continued, 
“that a case 
where a 
state his residence. We do think that 
a factor to be considered in deter- 
mining privilege is that it is a rare, 
rare case where disclosure of address 
would lead to incrimination.” The 
Court refused to consider a commit- 
tee report, not produced in the trial 
court, that Communists 
used certain homes as mail drops. 

The Court concluded that the de 
fendant’s fears that by answering he 
would be furnishing links in a chain 
of convicting evidence were “imagi- 
nary and perhaps even an_after- 
thought”. 


there never can be 


witness cannot refuse to 


indicated 


(Wollam v. U.S., United States Court 
of Appeals, Ninth Circuit, May 2, 1957 
Chambers, J.) 
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Contempt... 
judicial proceedings 

The running comments of a Chi- 
cago television performer on the pro- 
ceedings of a marital case in which 
his name was being prominently 
mentioned have been declared con- 
tempt of court by the Supreme 
Court of Illinois. The conviction of 
the commentator—Tom Duggan—has 
been reversed, however, because the 
trial judge did not disqualify him- 
self to rule on the charges. 

In a hotly-contested child custody 
hearing, in which custody was being 
sought by a husband who was suing 
his wife for a divorce, a private de- 
tective testified that the wife had 
spent the wee small hours of two 
mornings in Duggan’s apartment. 
While this hearing and subsequent 
renewals of it were in progress, Dug- 
gan, who had the forum of a nightly 
television show, delivered his com- 
ments on the proceeding. He called 
the detective a “professional liar 
and sneak”, he declared that the 
wife’s family (at least two of whom 
also testified) had “court-admitted 
hoodlum connections”, and he 
vowed that he would do everything 
in his power “to prevent the legal 
kidnaping of her child”. 

The Court emphasized that criti- 
cal comment on legal proceedings, 
particularly after their conclusion, 
is entirely proper and salutary, and 
that, within bounds, comment dur- 
ing proceedings is not proscribed. 
It conceded that the First Amend- 
ment gives broad protection to free- 
dom of speech. But here, the Court 
declared, the comments appeared to 
be designed to influence or affect 
the administration of the courts and 
thus were contempt without protec- 
tion. 

“The comments involved here”, 
it said, “were delivered by one who 
had a personal and professional in- 
terest in the decision in a pending 
action, and they were admittedly de- 
signed to affect that decision by a 
sustained and systematic attempt to 
prevent or impugn unfavorable tes- 
timony by vilifying any witness who 
should offer such testimony as well 
as the party in whose behalf the wit- 


ness appeared. ... We hold that 
the statements constituted a 
clear and present danger to the ad- 
ministration of justice.” 

On the change of venue point on 
which reversal was based, the Court 
said that the trial judge should have 
granted the change on the filing of 
what it held was a proper affidavit, 
even though the trial judge appar- 
ently denied the motion because he 
did not wish to appear to be yield- 
ing to pressure which Duggan had 
attempted to bring through “un- 
named politicians”. 

(Illinois v. Goss, Supreme Court of 


Illinois, March 20, 1957, per curiam, 10 
Ill. 2d 533, 141 N.E. 2d 385.) 


Corporation Law ... 
stockholders’ actions 

The Court of Appeals for the Sec- 
ond Circuit has affirmed the disal- 
lowance of counsel fees to the plain- 
tiff in a stockholder’s derivative 
action, but on different grounds 
from those relied on by the district 
court. 

The plaintiff, a stockholder of 
Merritt-Chapman & Scott Corpora- 
tion, brought a suit on behalf of 
the corporation to enjoin Louis E. 
Wolfson and another from serving 
as directors of this corporation at 
the same time they served as Mont- 
gomery Ward directors. The ground 
of the suit was that the corporations 
were in competition. Since the ob- 
ject of the action was to de-interlock 
corporate directorships, the district 
judge ruled against the allowance 
of fees because the plaintiff had not 
exhausted his “gratuitous remedy”: 
an application to the Federal Trade 
Commission to accomplish the same 
purpose. 141 F. Supp. 453 (42 
A.B.A.J. 959; October, 1956) . 

The Second Circuit criticized this 
ruling. The plaintiff was not restrict- 
ed to a “gratuitous remedy”, it said, 
and, citing law review articles, it 
remarked that “it seems well known 
that the Commission has found little 
occasion, and perhaps little incen- 
tive, to take action” in interlocking 
directorship cases. “It seems not in 
the public interest”, it added, “to 
require stockholders to await delay- 


ing or non-existent agency action”. 
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The Court found its own ground 
for denial of counsel fees. This was 
that the plaintiff had failed to show 
the necessary substantial benefit to 
the corporation from the suit. 
Wolfson, United 


States Court of Appeals, Second Circuit, 
May 2, 1957, Clark, C.J.) 


(Schechtman _v. 


Criminal Law ... 
wire-tapped evidence 


Emphasizing that the _ federal 
court ban against the admissibility 
of illegally obtained evidence ap- 
plies only when the evidence is 
gathered by federal officers, the 
Court of Appeals for the Second Cir- 
cuit has held that wire-tapped evi- 
dence obtained by state officers may 
be admitted in a criminal prosecu- 
tion in a federal court. 

The Court found there was little 
deubt that the arrest and subse- 
quent prosecution flowed from a 
wire-tap set up by New York state 
officers and that the tap violated 
the anti-wire-tap provisions of 47 
U.S.C.A. §605. But, the Court ob- 
served that there is no rule that all 
evidence obtained by means of an 
unlawful or unconstitutional search 
and seizure is inadmissible in a fed- 
eral court. The Court noted that the 
defendant must be the victim of the 
illegality and that, more important 
in the instant case, federal officers 
must have participated in the ille- 
gality. 

The essential basis of the inad- 
missibility rule, the Court declared, 
was the thought that it discourages 
the activities of overzealous law en- 
forcement officers. But since the fed- 
eral courts do not exclude evidence 
of federal crimes obtained by state 
officers, by whatever means, in seek- 
ing to enforce state law, the Court 
continued, exclusion by the federal 
courts would not deter such state ac- 
tivity. 

(U.S. v. Benanti, United States Court 
of Appeals, Second Circuit, May 6, 1957, 
Medina, J.) 

A federal district court has held 
that wire-tapped evidence can be 
produced without a physical tam- 
pering or tapping of the wire. 

The United States District Court 
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for the Southern District of New 
York was faced with a case in which 
Government agents recorded a tele- 
phone conversation by means of a 
microphone placed near a telephone 
used by an informer and special em- 
ployee of the Federal Bureau of Nar- 
cotics in talking with the defendant. 
The question was whether the 
means of interception rendered the 
conversations inadmissible as evi- 
dence because procured in violation 
of 47 U.S.C.A. §605, which states that 
“. .. mo persons not being author- 
ized by the sender shall intercept 
any communication and divulge or 
publish the existence, contents, sub- 
stance, purport, effect, or meaning 
of such intercepted communication 
to any person”. This was the only 
question since the Court was bound 
by the Second Circuit's rule, con- 
trary to some other circuits, that 
each party to a conversation is a 
sender as well as a receiver whose 
consent is required, and the defend- 
ant had obviously not consented. 

The Court ruled that the means 
of interception made no significant 
difference. The fact of interception 
is the essence of the case, it said, in 
denying admission to the rec. rded 
conversations. The basic purpose of 
the statute, the Court declared, is 
to protect the privacy of telephone 
conversations, and this purpose 
could not be accomplished if it gave 
way to a modern technological ad- 
vance in tapping methods. 

(U.S. v. Hill, United States District 
Court, Southern District of New York, 
February 19, 1957, Weinfeld, ]., 149 F. 
Supp. 83.) 


Damages... 
excessive 


Because a jury apparently failed 
to reduce the gross value of a de- 
cedent’s life to its present cash val- 
ue, a Georgia court has held that 
the award of $80,000 in a wrongful- 
death case was excessive. 

The complaint asked for $104,- 
256, based on a life expectancy of 
28.96 years times the decedent’s best 
earnings of $3,600 a year, and the 
plaintiff introduced the Carlisle mor- 
tality table to support the life ex- 
pectancy. But, making its own com- 


putations, the Court of Appeals of 
Georgia, found that if the gross val- 
ue of the life were $104,256, the 
present value at 7 per cent would 
be $39,718.80. 

The jury has a latitude in deter- 
mining the value of a person’s life, 
the Court continued, and mortality 
tables are not conclusive, but are a 
reasonable criterion. But, the Court 
said, to arrive at a verdict of $80,000 
as the present value of the deceased’s 
life, the jury would have had to find 
a life expectancy of 38.59 years and 
an annual income of $6,646.17. The 
Court concluded that while the jury 
might have found a life expectancy 
ten years in excess of the mortality 
table, there was no evidence to sup- 
port a yearly income in the $6,600 
range. 

(Swift & Company v. Lawson, Court of 
Appeals of Georgia, Division No. 1, 
January 11, 1957, rehearing denied Feb- 


ruary 6, 1957, Felton J., 97 S.E. 2d 
16? ) 


Libel and Slander ... 
proof of damages 

A prominent New York Repub- 
lican has lost a $50,000 libel judg- 
ment against the New York World- 
Telegram because the New York 
Court of Appeals has ruled that the 
trial judge permitted him to testify 
too broadly about the aversion, hu- 
miliation and contempt he suffered 
as a result of the publication. 

The case involved the famous 
Hanley letter, written by Joe R. 
Hanley, then Lieutenant Governor 
of New York, to the plaintiff in Sep- 
tember, 1950. The Governor, Thom- 
as E. Dewey, had announced his 
intention not to stand for renomina- 
tion by the Republican Party, and 
the Hanley letter related that Han- 
ley was reluctant to withdraw his 
name for the gubernatorial nomina- 
tion and to accept nomination for 
the United States Senate in consid- 
eration of what the letter termed an 
“iron-clad, unbreakable agreement”. 
The letter was written on the eve 
of the Republican State Convention. 

About five weeks later an article 
in the World-Telegram, ascribing its 
sources as “several persons”, alleged 
that the plaintiff had used the Han- 


648 American Bar Association Journal 


ley letter to attempt to get the sena- 
torial nomination for himself by 
threatening to make the letter pub- 
lic if not so nominated. 

This was not true and the jury 
by its verdict turned down the pa- 
per’s defense of truth. But four 
judges of the Court reversed and 
granted a new trial because of the 
range permitted to the plaintiff in 
his testimony. This evidence was 
that after the publication he re- 
ceived scurrilous letters, had his 
membership in a Washington coun- 
try club cancelled, and suffered the 
humiliation of having the United 
States House of Representatives re- 
fuse to seat him in 1951. As to the 
latter incident, the plaintiff testified 
that the article “had considerable 
effect upon the decision of the 
House in not seating me”. 

The Court conceded that the 
question of how far a libel plaintiff 
may be permitted to go in his own 
testimony was left open by it in 
Julian vy. American Business Con- 
sultants, 2 N.Y. 2d 1 (43 A.B.A.]J. 
68; January, 1957), but it declared 
that the testimony in this case “even 
if not inadmissibie by its nature, was 
presented in such form and quan- 
tity as to violate the rights of 
defendant”. The Court based its rea- 
soning on the ground that state- 
ments about the general, as opposed 
to specific, effects of the libel, and 
when presented by the plaintiff him- 
self, offer the defendant an inade- 
quate opportunity to cross-examine 
as to whether the libel caused the 
effects. 

Three judges dissented, with the 
statement that the plaintiff's testi- 
mony was properly admitted and 
that the defendant had not made an 
adequate objection to it at the trial. 

(Macy v. New York World-Telegram 
Corporation, New York Court of Ap- 
peals, March 8, 1957, Desmond, J., 2 N.Y. 


2d 416, 161 N.Y.S. 2d 55, 141 N.E. 2d 
566.) 


Literary Property... 
tax-service idea 


The United States District Court 
for the District of Massachusetts has 
dismissed a suit brought against Er- 
win N. Griswold, Dean of the Har- 
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vard Law School, and the President 
and Fellows of Harvard College, for 
alleged appropriation of a literary 
idea. 

In 1950 the plaintiff wrote Dean 
Griswold asking his help in editing 
the text of a Latin American loose- 
leaf tax service on which the plain- 
tiff said he was working. The letter 
stated the service would be “along 
the lines of the tax services pub- 
lished in this country [the United 
States] by Prentice-Hall and 
Commerce Clearing House.” Some 
further correspondence ensued, but 
the parties never got together. 

Subsequently Harvard Law 
School, in co-operation with the 
United Nations, began collecting 
and publishing foreign tax informa- 
tion and in 1954 work on a tax se- 
ries was begun. While none has 
been published, the Court examined 
a prototype and found it completely 
different from an Argentine tax law 
service published by the plaintiff. 

Granting the defendants a sum- 
mary judgment, the Court held that 
an idea is entitled to protection only 
if it is novel and original. Here the 
Court found neither element. It 
pointed out that the plaintiff ad- 
mitted his idea was “along the 
lines” of other services, and affida- 
vits showed that loose-leaf foreign 
tax services were in existence. Thus, 
the Court concluded, since the plain- 
tiff disclosed no protectible idea, he 
could not recover. 

(Puente v. President and Fellows of 
Harvard College, United States District 
Court, District of Massachusetts, Febru- 
ary 26, 1957, Sweeney, J., 149 F. Supp. 
33.) 

Schools .. . 
segregation 

Virginia’s answer to school inte- 
gration—a _ state-wide pupil place- 
ment law—has been declared uncon- 
stitutional on its face by the United 
States District Court for the Eastern 
District of Virginia. The legislation 
is directly in the teeth of the Su- 
preme Court’s pronouncements in 
the School Segregation Cases, 347 
U.S. 483, the Court said. 


To reach its conclusion the Court 
considered not only the placement 
act itself, but also several forerun- 


ners and statements of the objectives 
of the legislation. This considera- 
tion proved fatal to the placement 
law, which does not itself list race as 
a basis for pupil assignment. 

But the Court took notice of the 
fact that Virginia’s Governor had 
convened a commission which filed 
a report (the Gray report) that sep- 
arate school facilities were for the 
best interests of both white and 
colored races, that the state’s legis- 
lature had adopted an “interposi- 
tion resolution” challenging the 
“usurped authority” of the United 
States Supreme Court, that the Gov- 
ernor had in an address to the leg- 
islature recommended the continu- 
ation of segregated schools, and that 
the legislature had passed an appro- 
priation bill cutting off money to 
school systems that were not “effi- 
cient”, an “efficient” system being 
defined as one providing separate 
facilities. 

The Court examined and rejected 
an argument that administrative 
remedies contained in the _place- 
ment law had not been exhausted. 
These remedies, the Court declared 
were a mirage and, if followed, 
would be nugatory. Application of 
the rule of exhaustion of adminis- 
trative remedies, the Court con- 
cluded, required that there be some 
remedy. 

(Adkins v. School Board of the City of 
Newport News, United States District 
Court, Eastern District of Virginia, Jan- 
uary 11, 1957, Hoffman, J., 148 F. Supp. 
430.) 

Meanwhile another judge of the 
same federal court in Virginia— 
dealing with one of the original five 
school segregation cases—has_ de- 
clined to offer immediate relief to 
the plaintiffs. 

Expressing the opinion that grad- 
ualism will produce better results 
than the fixing of definite dates by 
which time public schools must be 
integrated, the Court said: “It is im- 
perative that additional time be al- 
lowed the defendants in this case, 
who find themselves in a position of 
helplessness unless the Court con- 
siders their situation from an equi- 
table and reasonable viewpoint.” 

The school board had made no 


What's New in the Law 


showing apparent in the opinion 
that any steps toward compliance 
with the Supreme Court’s mandate 
were being undertaken. But the dis- 
trict judge emphasized that the Su- 
preme Court left implementation to 
local district courts, which are able 
to apply the “traditionally flexible 
principles of equity” to varying sit- 
uations. In this connection the 
judge noted an increase in racial 
tensions in the area and declared 
that schools would be closed if inte- 
gration were ordered with any im- 
mediacy. This would be a disaster 
to the children of both races, he 
said, 

The Court therefore refused to 
rule on the motion of the plaintiffs 
for further relief, but gave them the 
right to renew the motion “at a later 
date after the defendants have been 
afforded a reasonable time to effect 
a solution”. But in so doing, the 
Court warned that the Supreme 
Court’s rulings were “the law of this 
case and must be observed”. 

The present posture of this case 
did not present the district court 
with an opportunity to rule on the 
constitutionality of the Virginia pu- 
pil placement law or the administra- 
tive remedies contained in it. 

(Davis v. County School Board of 
Prince Edward County, United States 
District Court, Eastern District of Vir- 


ginia, January 23, 1957, Hutcheson, J., 
149 F. Supp. 431.) 


What’s Happened Since .. . 
" On April 22, 1957, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Wichita 
Falls Independent School District v. 
Avery, 241 F. 2d 230 (43 A.B.A.]J. 
352; April, 1957), leaving in effect 
the decision of the Court of Appeals 
for the Fifth Circuit that a Texas 
school board had shown a “prompt 
and reasonable” start toward deseg- 
regation and that therefore a federal 
district court was justified in with- 
holding injunctive relief sought by 
Negroes, but that the court was cor- 
rect in retaining jurisdiction, since 
the board’s actions did not render 
the case moot. 

* On April 29, 1957, the Supreme 
Court of the United States: 
REVERSED JUDGMENT (per curi- 
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um) in Pennsylvania v. Board of 
Directors of City Trusts of the City 
of Philadelphia, overturning the de- 
cisions of Orphans’ Court of Phila- 
delphia County, 4D. &C. 2d 671 (41 
A.B.A.J. 1041; November, 1955) 
and the Supreme Court of Pennsyl- 
vania, 386 Pa. 548 (43 A.B.A.J. 165; 
February, 1957). Both Pennsylvania 
courts had ruled that the fact that 
an official board of Philadelphia ad- 
ministered the trust funds of Girard 
College, at which the Girard will 
limits enrollment to white students, 
did not render the refusal to admit 
Negro students state action. The 
United States Supreme Court held, 
however, that the board was a state 
agency and, even though only a 
trustee, was acting as a state agency. 
Thus refusal to enroll Negroes was 
discrimination prohibited by the 
School Segregation Cases, 347 USS. 
483. 
® On May 6, 1957, the Supreme 
Court of the United States: 
REVERSED (unanimously, with 
opinions by Mr. Justice BLAcK and 
Mr. JUSTICE FRANKFURTER) the de- 
cision of the Supreme Court of New 
Mexico in Schware v. Board of Bar 
Examiners, 60 N.M. 304, 291 P. 2d 


607 (42 A.B.A.J. 352; April, 1956), 
in which the New Mexico Court up- 
held the denial by the state board of 
bar examiners of permission to take 
the bar examination sought by an 
applicant who had Communist con- 
nections and who had participated 
in labor strife, all in the period 
from 1932 to 1940. The Supreme 
Court held the denial deprived the 
applicant of due process under the 
Fourteenth Amendment, the appli- 
cant being otherwise fully qualified 
to take the examination. 

® On April 26, 1957, the Court of 
Appeals for the Eighth Circuit ar- 
FIRMED the decision of the United 
States District Court for the Eastern 
District of Arkansas in Aaron v. 
Cooper, 143 F. Supp. 855 (43 
A.B.A.]. 69; January, 1957), that 
the Little Rock plan for progressive 
integration of public schools—a pro- 
cedure contemplating no _ segrega- 
tion by the end of 1963—complies 
with the United States Supreme 
Court’s implementation decision in 
the School Segregation Cases, 349 
U.S. 294. The Court also approved 
retention of jurisdiction by the dis- 
trict court to insure “full opportu- 
nity for showing in the event com- 


1957 Ross Prize Essay Contest 
Won by Washington, D. C., Lawyer 


John Pryor Furman, member of 
a Washington, D. C., consulting firm, 
is the winner of the twenty-fourth 
annual Ross Prize Essay Contest con- 
ducted by the American Bar As- 
sociation. 

Mr. Furman was born in Newark, 
New Jersey, in 1920. He attended 
public schools in South Orange and 
Maplewood, New Jersey, and was 
graduated from Phillips Academy, 
Andover, Massachusetts, in 1938. In 
1942 he was graduated from Prince- 
ton University, where he majored 
in public and international affairs. 

Following his graduation from 
college, Mr. Furman went to Wash- 
ington, D. C., with the National In- 
stitute of Public Affairs, an intern- 
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ship training program in public ad- 
ministration. He was employed in 
the Office of Price Administration, 
served briefly in the Army and later 
worked for the Office of Dependency 
Benefits of the Army Service Forces. 

Mr. Furman was graduated from 
Yale Law School in 1946. In 1944- 
1945 he was editor-in-chief of the 
Yale Law Journal. 

From 1946 to 1956 he was with 
the Department of State. In 1946- 
1948 he was an economist in the In- 
dustry Branch of the Office of Inter- 
national Trade Policy, and in 1949- 
1956 he was in the Legal Adviser's 


Office, specializing in problems re- 


lating to Germany and Austria and, 
later, the Mutual Security (foreign 


pliance at the ‘earliest prac ticable 
date’ ceases to be the ebjective”’. 


® On March 8, 1957, the Court of 
Appeals of New York (2 N.Y. 2d 
446, 161 N.Y.S. 2d 81, 141 N.E. 2d 
584) AFFIRMED (with two judges 
dissenting) the decision of the Su- 
preme Court Appellate Division, 
Third Department, in Toomey v. 
New York State Legislature, 147 
N.Y.S. 2d 239, 1 A.D. 2d 41 (42 
A.B.A.J. 355; April, 1956), that an 
elected member of the legislature of 
New York is not an “employee” of 
the state so as to entitle his widow 
to death benefits under the state's 
workmen’s compensation law. 

® On April 1, 1957, the Supreme 
Court of the United States: 

DENIED CERTIORARI in 

Hells Canyon Association, Inc. v. 
Federal Power Commission, 237 F. 
2d 777 (42 A.B.A.J. 1156; Decem- 
ber, 1956), leaving in effect the de- 
cision of the Court of Appeals for 
the District of Columbia Circuit de- 
nying the cancellation of a license 
issued by the Federal Power Com- 
mission to the Idaho Power Com- 
pany to build and operate three 
hydroelectric dams in the Hells Can- 
yon reach of the Snake River in 
Oregon and Idaho. 


National 


aid) Program. 

Mr. Furman is a member of the 
Bars of the District of Columbia and 
of the United States Supreme Court. 
He has been a Lecturer in Law at 
The American University where he 
received a master’s degree in eco- 
nomics in 1954. He is a member of 
the Order of the Coif. 

He is married to the former Erin 
Weller Maclay of Houston, Texas. 
They have two daughters and live 
in Bethesda, Maryland. 

Mr. Furman’s winning essay will 
be published in the JourNAtL in the 
fall, and he will deliver a summary 
of it during the New York portion 
of the Annual Meeting this month. 
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® Prepared by Committee on Publications, Section of Taxation, George D. Web- 
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Associations Taxable as Corporations— 
Real Estate Investors 


By Francis W. Sams, Miami, Florida 


Ordinarily all parties in a real es- 
tate venture which 
professional investors would prefer 
an organization having the attri- 
butes of a corporation—tax consid- 
erations aside. Operators desire the 


includes non- 


broad authority to make decisions as 
required, such as have corporate off- 
cers and directors, and they are op- 
posed to interruptions in the venture 
caused by the death or withdrawal of 
an investor. Investors do not like to 
be bothered with frequent demands 
on their attention, and limited lia- 
bility is preferred. 

Taxwise, of course, it is usually de- 
sirable to avoid classification as a 
corporation in order to avoid the 
corporate tax. (Cf. Section 1361 and 
proposed Section 1351 of the 1954 
Code.) 

It is clear, therefore, that the ar- 
chitect of a real estate group venture 
has a real task cut out for himself. 
He must strike the best possible bal- 
ance between basically contradictory 
concepts, those of associated endeav- 
or and those of individual endeavor. 

The law determining what busi- 
ness bodies are taxable as corpora- 
tions is sometimes difficult to apply, 
ind there are hosts of apparently 
conflicting rulings and decisions. All 
that the 1954 Code says (Section 
7701 (a) (3)) is that for income tax 
purposes “the term corporation in- 
cludes associations, joint-stock com- 
anies, and insurance companies”. 
Che applicable Treasury Regulations 
onstrue the above language as im- 
osing corporate tax liability upon 
nost types of associations. The basic 
lecision defining present law is Mor- 
ssey v. Commissioner, 296 U.S. 334 


(1935) . There, it was concluded that 
the five salient features of a corpora- 
tion are: title to property held by 
entity, centralized management, con- 
tinuity uninterrupted by death, 
transfer of interest without affecting 
the continuity of the enterprise, and 
limitations on the personal liability 
of the participants. Under the Regu- 
lations, it is not necessary that all of 
these tests be met in order to be 
classified as an association. 

Trusts. Real estate investors have 
had the least success in avoiding cor- 
porate classification when the trust 
form of operation was used. This is 
because a trust generally has the cor- 
porate attributes set forth in the 
Morissey case. To make it an “asso- 
ciation taxable as a corporation”, all 
that is required is the addition of a 
few powers or activities necessary to 
satisfy the “doing business’ test. 
Once there has been a conversion 
from simple “investment’’ powers to 
“doing business” powers, then a trust 
may be taxed as a corporation. 

A particularly vulnerable type of 
trust is the so-called land trust. See 
Taubman, “The Land Trust Tax- 
able as an Association’, 8 Tax L. 
Rev. 103 (1952) . However, one form 
of such a trust, properly drawn, has 
not been taxed as an association— 
the ground rent land trust. In Cleve- 
land Trust Co. v. Commissioner, 115 
F. 2d 481 (6th Cir. 1940), cert. den. 
312 U.S. 704 (followed: State Na- 
tional Bank vy. U. S., 55 F. Supp. 457 
(W. D. Tex. 1944) ), the Court held 
that such a trust was an ordinary 
trust and that it was not engaged in 


business. In holding that it was not 





engaged in business for profit, the 
court stated (page 484) : 

The power of the trustee to receive 
rents and distribute them to certificate 
holders did not have the effect of 
making it an association for profit, 
nor did the right to possession and 
disposition of the property to lease or 
relet it in case of default by the lessee 
have that effect but was a mere inci- 
dental power to be exercised under 
exceptional circumstances. The trust 
instrument shows no plan to carry on 
a business in buying, selling, leasing 
or dealing in real estate. 

Subsequent to the Morissey case, 
it has been consistently held that a 
trust is taxable as a corporation 
where it was organized to acquire, 
improve, subdivide and sell a tract 
of land. In these cases, the courts are 
not concerned with any »ttempt to 
differentiate the changing opera- 
tions of the organization over a pe- 
riod of years. The organization's au- 
thority to acquire and improve land 
may be exhausted in the first year or 
two of its existence, and its remain- 
ing life may be devoted exclusively 
to the liquidation of the subdivided 
land, but it is nevertheless classified 
as a corporation throughout the 
whole term of its existence. 

The opposite result has been 
reached in the case of the “ancestral 
trust”. In Blair v. Wilson Syndicate 
Trust, 39 F. 2d 43 (5th Cir. 1930), 
a trust created by a widow in order 
to insure an equitable division of 
her husband's estate, with full pow- 
ers to hold, operate or sell, consti- 
tuted a trust, even though it oper- 
ated the properties, collected rents 
and carried on all necessary activi- 
ties to effectuate the trust. The court 
felt that the ultimate purpose was 
orderly liquidation and not the car- 
rying on of a business. 

Partnerships. The various revenue 
acts and Codes (now Section 7701 
(a) (2)), after loosely treating tax- 
able associations as corporations, dis- 
pose of the other types of associa- 
tions such as joint ventures, pools 
and syndicates, by considering them 
as partnerships. 

The Treasury Regulations make a 
simple distinction between a part- 
nership and a taxable association. 
If two or more persons buy land for 


July, 1957 + Vol. 43 651 





Tax Notes 


purposes of subdividing and selling 
it for a profit, taking title in their 
joint names, they are deemed to 
have created a partnership. How- 
ever, where two or more people con- 
tribute money or property for the 
purpose of buying land and if one 
or more of them or an agent for the 
group takes the money, purchases 
and takes charge of selling the land 
and operating the enterprise, the 
Service will treat it as an association 
and tax it as such. 

Generally speaking, a partnership 
whose affairs are carried on by the 
partners themselves and not by a 
centralized management, control be- 
ing exercised in accordance with the 
respective interests of the partners, 
and whose continuity is terminated 
by the death or withdrawal of a 
member, will not be held to consti- 
tute a taxable association. It should 
be noted that, unlike an ordinary 
trust, a partnership is “doing busi- 
ness”. The test here is whether the 
other aspects of a corporation are 
present. 

If a real estate venture is carried 
on as a partnership, the possible ap- 
plication of the “collapsible part- 
nership” provisions (Section 751) 
should always be considered. 

Limited Partnerships. A limited 
partaership is usually lacking in the 
characteristics of a corporation ex- 
cept for that of a limitation on the 
personal liability of the partners. 
The courts have generally held that 
a limited jurisdiction must be classi- 
fied as a simple partnership even 
though it may have other features of 
a corporation. Supporting this con- 
clusion is Glender Textile Co., 46 
B.T.A. 176 (1942). Such cases as 
Giant Auto Parts, Ltd., 13 ‘V.C. 
307 (1949), may be distinguished. 
There, the Ohio decisions (in non- 
tax cases) had decided that an Ohio 
limited partnership had the charac- 
teristics of a corporation. Moreover, 
the Tax Court emphasized the fact 


that the limited partnership there 
operated as a corporation both be- 
fore and after it operated as a part- 
nership.? 

Specific plans of operation. Two 
specific plans of real estate opera- 
tion should be noted. The SIRE 
Plan has been utilized so far only for 
the purchase of rental property in 
the New York area. Under this plan, 
the Small Investors Real Estate 
Plan, Inc., seeks out attractive in- 
vestment properties which can be 
purchased either on a free or clear 
basis or subject only to an institu- 
tional first mortgage. After property 
is found to which the plan is to be 
applied, a separate corporation is 
formed to act as an issuer of the 
fractional titles. This issuing firm 
then obtains an option to purchase 
the property. SIRE Plan Portfolios, 
Inc., a selling organization registered 
with the S.E.C., acts as underwriter 
for the offer to the public of these 
fractional titles by the issuing cor- 
poration. Contracts of sale are ex- 
ecuted between the issuer and the 
investors. These are in the usual 
form of real estate contracts of sale, 
but they also provide for a waiver 
by the purchasers of any right to 
seek a partition of the property. 
After sale of the offering has been 
completed, the issuing corporation 
exercises its option and acquires 
title to the property. Immediately 
thereafter, the issuer, as owner, ex- 
ecutes and records a lease to an af- 
filiate, SIRE Plan Leaseholds, Inc., 
which takes legal possession as prime 
tenant. Then the issuer conveys title 
to the property, subject to the prime 
lease, to all the unit purchasers. 
SIRE Plan Leaseholds, Inc., thus be- 
comes the prime tenant of the pur- 
chasers, all of whom constitute the 
landlord, and the actual occupants 
of the various rental units become 
the undertenants of the prime ten- 
ant. (From Offering Circular by 
Riverdale Sire Plan.) 
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One writer has suggested that the 
Service could successfully apply the 
corporate tax to the SIRE Plan. 
Comment, 4 U.C.L.A. L. Rev. 82 
(1956). It is reasoned that there is 
“centralized management” through 
the prime tenant, which corporation 
(or its agents) performs all the func- 
tions normal to the ownership of 
property. The writer also contends 
that there is “continuity of exist- 
ence”. 

Another plan has been used by 
some real estate syndicates—subpar- 
ticipations. This plan involves for 
instance eight individuals who hold 
property as tenants in common. One 
or more of the eight may have par- 
ticipants with him in financing his 
4 participation. Their participa- 
tion is evidenced only by a letter 
setting forth the basic facts in re- 
spect to the participation. The main 
participants do not know who any 
of the subparticipants are except 
their own. The main agreement does 
not refer to the possibility of sub- 
participants. It may be that such an 
arrangement would not be subject 
to the corporate tax. 

Conclusion. Through the years, 
oil and gas investors have been able 
to avoid corporate classification 
through adherence to Service rul- 
ings. (I.T. 3930, 1948-2 C.B. 126; 
I.T. 3948, 1949-1 C.B. 161). Such 
rulings outline the permissible scope 
of activity. It would seem that sim- 
ilar treatment should be accorded 
real estate investors; at least, for pur- 
poses of certainty the Service should 
set forth an approved area of opera- 
tion. Even though it is not possible 
to use all oil and gas concepts in the 
real estate area, it is hoped that the 
Service will issue a definitive state- 
ment clarifying the area in which 
corporate liability in the real estate 
field will not be asserted. 





1. A case is now pending in the Tax Court 
involving a California limited partnership. 
Ben Lesser, T. C. Docket No. 61148. 
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Activities of Sections 








SECTION OF 
ADMINISTRATIVE LAW 


The Section of Administrative 
Law will hold sessions of its 1957 An- 
nual Meeting in both New York 
City and London. The sessions in 
New York will be held on July 11-13 
and those in London on July 26. 

New York Meetings. The Council 
and Committee Chairmen of the 
Section will meet on July 11 at the 
Waldorf-Astoria, with a morning 
session beginning at 10:00 o'clock 
and an afternoon session at 2:00 
o'clock, with a luncheon at 12:30 
and a social hour at 5:30 p.m. The 
general Section meeting will con- 
vene at 10:00 a.m. on Friday, July 
12. Committee reports will be con- 
sidered at the morning session. 
There will be a joint meeting of 
the Sections of Administrative Law 
and Public Utility Law, at 2:00 
o'clock in the afternoon of July 12, 
on Administrative Procedure Prob- 
lems. The guest speakers will be 
E. V. Rickenbacker, Chairman of the 
Board of Eastern Air Lines, selected 
by the Section of Administrative 
Law, and Philip M. Sporn, Presi- 
dent of American Gas and Electric 
Company, selected by the Section of 
Public Utility Law. There will also 
be two member speakers, John W. 
Cragun, Washington, D. C., and 
Starr Thomas, counsel, A. T. & S. F. 
Railway Company, selected by the 
Section of Administrative Law and 
the Section of Public Utility Law, 
respectively. The chairmen for the 
joint meeting will be Harold L. Rus- 
sell, for the Section of Administra- 
tive Law, and John B. Prizer, for 
the Section of Public Utility Law. 
\nother general session of the Sec- 
ion of Administrative Law will be 
ield on Saturday, concluding with 
the election of officers and council 


nembers. 





London Meeting. On Friday, July 


26, at 10:00 a.m. and 2:00 p.m. gen- 


eral Section sessions will be held in 
the Grosvenor House, London, with 
Harold L. Russell, Section Chair- 
man, as general chairman, and Dean 
E. Blythe Stason, Chairman of the 
Section’s London Meeting Commit- 
tee, presiding. Ashley Sellers, Wash- 
ington, D. C., Chairman of the 
American Bar Association’s Special 
Committee on Legal Services and 
Procedure, will speak on “Adminis- 
trative Proceedings and Problems of 
Administrative Law in the United 
States.” A member of the British Bar 
to be announced, will speak on com- 
parable problems in Britain. The 
Right Honorable Lord Justice Al- 
fred Thompson Denning will dis- 
cuss “The Judicial View of Adminis- 
tration in Britain”. There will also 
be a panel discussion dealing with 
such subjects as Administrative Hear- 
ings, Confrontation of Parties with 
Evidence Against Them, the Admin- 
istrative Court Idea, Judicial Re- 
view, and Problems of Legal Edu- 
cation in the Field. Members of the 
panel will be E. Blythe Stason, pre- 
siding, Professor L. C. B. Gower, 
Chairman of the Faculty of Law of 
the London School of Economics; 
Professor F. H. Lawson, Oxford 
University; Robert M. Benjamin, of 
New York City; and Whitney R. 
Harris, of Dallas, Texas. 


SECTION OF 
CRIMINAL LAW 


The New York-London meetings 
of the Association will culminate a 


major effort by the Section of Crim- 


inal Law. From time to time 
through the years, those who have 
worked with this Section have been 
inclined to feel that it stood as a 
faintly impoverished relation among 
its opulent and lustrous “bread-and- 





butter” counterparts. This month, 
however, when the Association 
turns its attention to British juris- 
prudence, its leaders expect their 
Section to shine like Cinderella at 
the ball. 

Much of the color as well as 
much of the underpinning of our 
nation’s most cherished protections 
and traditions centers in the British 
system of administering criminal jus- 
tice. While the working of criminal 
law-enforcement at home has always 
been a subject of indifferent inter- 
est to most Association members, the 
Section confidently expects its pro- 
gram on the British system to appeal 
to everyone. 

All members of the Association 
registered for the Annual Meeting 
will be furnished a combined pro- 
gram and guidebook with the com- 
pliments of the Section, featuring 
a parallel-column analysis of the 
American and English law-enforce- 
ment machinery and court systems. 
This will be supplemented by a half- 
day session the morning of July 12, 
at the Waldorf-Astoria in New York, 
where the Section will present a 
team of experts to “brief” Associa- 
tion members on British law enforce- 
ment. 

The Section’s meeting place in 
London, the Conference Hall of the 
London County Council, is itself an 
interesting landmark. Three formal 
sessions, Thursday morning, July 25, 
Friday morning, July 26, and Mon- 
day morning, July 29, will present 
leading British authorities to por- 
tray the administration of criminal 
justice, from the famous police work 
of New Scotland Yard to the equally 
famous trial procedures of Old Bai- 
ley and the amazingly swift and sure 
provisions for appellate review. 

In conjunction with this program, 
arrangements have been made for 
Association members, in_ limited 
numbers, to visit the sacrosanct pre- 
cincts of New Scotland Yard itself, 
and to have a look at the workings 
of a famous British prison, Worm- 
wood Scrubbs. 

On Monday, July 29, the Section 
will reverse the emphasis of its pre- 
ceding programs and conclude its 
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Activities of Sections 


program with a luncheon, at the 
Park Lane Hotel, to honor our Brit- 
ish hosts who may be interested in 
the highlights of our American sys- 
tem of administering criminal jus- 
tice. The speaker for this occasion 
will be Attorney General Brownell. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


At the eight-state Regional Meet- 
ing of the American Bar Association 
held in Denver on May 10 and 11, 
1957, the Section of Corporation, 
Banking and Business Law spon- 
sored a panel discussion on “Financ- 
ing for Mineral Development”. Her- 
bert F. Sturdy of Los Angeles, Vice 
Chairman of the Section, acted as 
moderator of the panel. 

On May II, the Board of Gov- 
ernors, acting upon the recom- 
mendation of this Section, adopted 
a resolution urging the enactment of 
H.R. 5195 or a bill of similar im- 
port. Sydney Krause, Chairman of 
the Bankruptcy Committee, and 
Milton P. Kupfer, a member of that 
Committee, have accordingly been 
authorized to appear before the Ju- 
diciary Committee of the House of 
Representatives to voice Association 
approval and support of the bill. 
The bill makes clear the distinction 
between statutory and consensual 
liens by adding a new subdivision 29 
to Section 1 of the Bankruptcy Act. 
It also corrects the effect of Matter 
of Quaker City Uniform Co., Inc., 
238 F. 2d 155 (8d Cir. 1956), by 
eliminating the circuity of lien con- 
cept as applied in that case. In addi- 
tion, it defines the Trustee’s rights 
so as to exclude any fiction of “rela- 
tion back” prior to bankruptcy and 
to exclude any added rights of a 
creditor extending credit at an ear- 
lier date thus overcoming the effects 
of Conti v. Volper, 229 F. 2d 317 
(2d Cir. 1956), and Constance v. 
Harvey, 215 F. 2d 571 (2d Cir. 
1954) . 

On May 13 and 14 in New York 
the Committee on Corporate Law 
Departments under the chairman- 
ship of E. Nobles Lowe jointly spon- 
sored with The Association of the 


Bar of the City of New York a pro- 
gram on problems peculiar to cor- 
porate law departments. Attendance 
at the sessions numbered 350, with 
representatives from 19 states, Can- 
ada and Venezuela. 

In the evening on May 13, after 
an enjoyable buffet supper, Herbert 
B. Woodman, President of Inter- 
chemical Corporation, and Marvin 
Bower, Managing Director of Mc- 
Kinsey & Company, speaking as ex- 
ecutives rather than as attorneys, ad- 
vised the corporate attorneys present 
on “What the Executive Expects of 
the Corporate Law Departments”. 
The differing points of view of the 
two excellent speakers served to il- 
lustrate that the approaches to the 
problem may be as varied as the 
corporate executives concerned. 

Herbert Morton Ball, General At- 
torney of Johns Manville Corpora 
tion, presided over the concluding 
session on Tuesday morning, May 
14. Walter L. Brown, General Coun- 
sel of Western Electric Company, 
spoke to the group on “Ad- 
vising Management”, summarizing 
his views on the proper role of the 
corporate counsel, both as his cor- 
poration’s attorney and as a mem- 
ber of its management team. James 
W. Rodgers, of the New York Bar, 
spoke informatively on “Libel and 
Slander—As They Affect the Corpor- 
ation and its Executives”. Charles M. 
Spofford, of the New York Bar, de- 
livered an address entitled “Chang- 
ing Concepts of Corporate Respon- 
sibilities”, pointing out the probable 
future relationship between the pri- 
vate corporation and the public. In 
future issues of The Business Lawyer 
it is hoped to bring to the Section’s 
membership more of the substance of 
the interesting talks of these in- 
formed speakers. 


SECTION OF 
ANTITRUST LAW 


The Section of Antitrust Law will 
hold three sessions during the 1957 
Annual Meeting in New York and 
London. 

The first. session will be held Sat- 
urday, July 13, in the East Foyer of 
the Waldorf-Astoria, beginning at 


654 American Bar Association Journal 


9:30 a.m. The nominating commit- 
tee will make its report and new 
officers will be elected. The program 
will consist of a discussion of “Merg- 
ers and Acquisitions” by Bruce 
Bromley, speaking from the point of 
view of the private practitioner, and 
Robert Bicks, First Assistant in the 
Antitrust Division in the Depart- 
ment of Justice, giving the views of 
the government lawyer. Thomas E. 
Sunderland, of Chicago, the Section’s 
Chairman, will discuss “Develop- 
ments in Antitrust During the Past 
Year”. 

The next session will be held 
in London on Thursday, July 25, 
in the Ballroom at Grosvenor 
House. The subject will be “Extra- 
territorial Effect of the U.S. Antitrust 
Laws”. Speakers will be Professor 
Kingman Brewster, of the Harvard 
Law School, Victor R. Hansen, As- 
sistant Attorney General in Charge 
of the Antitrust Division of the De- 
partment of Justice, and Arthur H. 
Dean, of the New York Bar. 

The third session will be a lunch. 
eon session, also to be held in 
Grosvenor House. Sir Hartley Shaw: 
cross, P.C., Q.C., M.P., Chairman ot 
the General Council of the Bar of 
England and Wales, will address the 
Section on “English Restrictive Prac- 
tice Legislation”. 


SECTION OF 
REAL PROPERTY 
PROBATE AND TRUST LAW 


Joseph Trachtman, Vice Chair- 
man of the Section, presided at the 
open meeting held in the Onyx 
Room of the Brown Palace Hotel, 
where Golding Fairfield, of Denver, 
led an informative discussion on 
“Title to Abandoned Railroad 
Rights of Way” and “Descriptions 
Related to Roads, Ditches, Lakes, 
etc.” The speaker pointed out that 
there had been a difference of opin- 
ion among courts as to whether a 
conveyance of a right of way to a 
railroad creates a fee simple estate, 
or merely an easement so that aban- 
donment of the road bed effects a 
reverter to the grantor. He cited a 
number of state statutes directed to 

(Continued on page 672) 
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OUR YOUNGER LAWYERS 


Kirk McAlpin, Secretary and Editor-in-Charge, Savannah, Georgia 








Circuit Bar Meetings 
Great Success 

The Junior Bar Conference's Ex- 
ecutive Council at its Mid-Year 
Meeting in Chicago emphasized the 
need for increased liaison between 
state and local groups and encour- 
aged its realization through circuit 
meetings. Since that time, several 
successful circuit meetings have 
been concluded, notably in the 
Fourth Circuit, the widely publi- 
cized “Mountain and Plains’ Meet- 
ing at Denver, the Sixth Circuit, and 
the Seventh and Eighth Joint Cir- 
cuit Meeting. 

The Fourth Circuit meeting was 
held on May + in Richmond, under 
the chairmanship of Council Repre- 
sentative R. Harvey Chappell, Jr., 
of Richmond; the States of Mary- 
land, North Carolina, South Caro- 
lina, West Virginia and Virginia 
were represented. 

Bert H. Early, Vice Chairman of 
the Junior Bar Conference, and 
Kirk McAlpin, Secretary, were pres- 
ent. 

The following special reports were 
given: (1) “Relationship of Junior 
Bar Conference with the American 
Law Student Association” by Wil- 
liam A. Forrest, Jr.; (2) “Junior 
Bar Conference Membership Admis- 
sion Ceremonies, Luncheons, etc.”, 
by John C. Kenny, of Richmond, 
State Chairman for Virginia; (3) 
“Traffic Courts Program: Visitor- 
Violator Project and the Vanderbilt 
Survey”, by Raymond E. Callegary, 
of Baltimore, State Chairman for 
Maryland; and (4) “Jenkins-Keogh 
Legislation”, by R. Harvey Chappell, 
Jr. 

Reports were made from the states 
in the Fourth Circuit. 

Raymond E. Callegary stated that 
Baltimore’s “Visitor-Violator” pro- 
gram was all set and ready to go 





into operation. All of the women’s 
clubs and the high schools have 
been lined up for active participa- 
tion, and extensive television and 
newspaper coverage has been ar- 
ranged. He reported that the Public 
Relations Committee of the Junior 
Bar Association of Baltimore City 
has a well-knit public information 
schedule, including the television 
program, “Court of Appeals”. 

Lawrence C. Johnson, of Aber- 
deen, delivered the report of North 
Carolina. 

It was reported that South Caro- 
lina has only recently formed a Ju- 
nior Bar Section, and plans are now 
under way for affiliation with the 
senior Bar of that state shortly. For- 
rest K. Abbott, of Cayce, heads an 
Executive Committee composed of 
Wendell McCrackin, of Charleston, 
]. Reese Daniel, of Columbia, Grady 
Kirven, of Anderson, Bruce Foster, 
of Spartanburg, John K. DeLoache, 
of Camden, and M. A. McAllister, of 
Dillon. 

West Virginia is continuing a very 
active program of work. 

Following the reports, a represent- 
ative group of the younger lawyers 
of Virginia, after a lively discussion, 
passed a resolution which will be 
presented to the Virginia State Bar 
Association at its annual meeting in 
August, asking that a Junior Rar 
Section of the Virginia State Bar As- 
sociation be established. 

At the luncheon, Bert Early, the 
Vice Chairman of the Conference, 
spoke, particularly emphasizing the 
history of the Junior Bar Section and 
its value to the state bar and to the 
individual younger lawyers. 

The Sixth Circuit held its meeting 
on June 2 at Cincinnati, with Wil- 
liam C. Farrer, Chairman of the 
Junior Bar Conference, as a guest. 
Representatives of Kentucky, Mich- 





igan, Ohio and Tennessee attended. 

The Joint Circuit Meeting of the 
Seventh and Eighth 
held at Des Moines on June 7 and 


Circuits was 


8, in conjunction with the Annual 
Meeting of the Iowa State Bar Asso- 
ciation. Co-Chairmen for the meeting 
were Bryce M. Fisher, Eighth Cir- 
cuit Council Representative, Robert 
H. Geffs, Seventh Circuit Council 
Representative, and F. William Mc- 
Calpin, Fifth and Eighth Circuit 
Council Representative. 

F. William McCalpin, of St. Louis, 
explained the proposed plan for re- 
organization of the Junior Bar Con- 
ference. S. David Peshkin, of Des 
Moines, reported on the ever-increas- 
ing “ABA Membership Admission 
Program”; Pat Kelly on “American 
Law Student Association”, and 
Thomas N. Tuttle, of Milwaukee, on 
“Local Unit Activities”. Traffic Court 
Programs were also discussed exten- 
sively. 

State reports were given by the 
chairmen—C. Severin Buschmann, of 
Indianapolis, for Indiana; Louis D. 
Gage, Jr., of Janesville, for Wiscon- 
sin; Harry M. Pippin, of Williston, 
for North Dakota; Joseph M. Butler, 
of Rapid City, for South Dakota; 
Edward Fride, of Duluth, for Min- 
Robert G. Lowe, of Tex- 
arkana, for Arkansas; John C. Shep- 
herd, of St. Louis, for Missouri; and 
Harry G. Slife, of Waterloo, for 
Towa. 


Waco JBC Presented 
Award of Merit 


On May 31, Chairman William C. 
Farrer made the official presentation 
in Waco, Texas, of the JBC Award 
of Merit for the outstanding local 
Junior Bar unit to the Waco Junior 
Bar Association. This award was 
made at the 1956 JBC Meeting in 
Dallas, during the presidency of C. 
Cullen Smith, and was based on the 
unique program known as “Opera- 
tion Bootstrap”, which was designed 
to increase membership, meetings 
and social events of the Junior Bar 
Association; to establish minimum 
fee schedules, compile and print 
new legal forms and conduct a law 
institute for attorneys, and to inform 


nesota; 
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the public on the services of lawyers 
and extend service to the commun- 
ity through legal aid, lawyer referral, 
speakers’ bureau, a “loan shark” 
committee, and a public relations 
committee. 


Junior Bar Section 
of St. Louis 

Under the chairmanship of Ed- 
ward E. Murphy, Jr., the Junior Sec- 
tion of the Bar Association of St. 
Louis is stimulating interest among 
the younger lawyers by offering some 
down-to-earth, practical help on 
their problems. To do this, the Sec- 
tion has embarked on some unusual 
projects this year. 

To take the guess work out of the 
rumor-shrouded question of lawyers’ 
incomes, the Section sent out care- 
fully prepared questionnaires to ap- 
proximately 800 lawyers in the St. 
Louis Metropolitan area, all of 
whom were under the age of 36 and 
had received their licenses since 
1948. The deans of the two local law 
schools considered this project so im- 
portant that the cost was underwrit- 
ten by them. The Section feels that 
this project will not only be valuable 
in helping young lawyers choose a 
career, but will also be of assistance 
to employers. 

Two clinics have been operated 
this year to give younger lawyers 
help. The Office Law Clinic is de- 
signed for practice of a nonlitiga- 
tional nature. Eight sessions, each 
presided over by a young lawyer 
well versed in the particular subject, 
have been held, each of a practical 
“how-to-do-it” type. Examples are 
drawn from smaller transactions 
with which a young lawyer may be 
faced, and plenty of forms are avail- 
able at each meeting. 

The Trial Practice Clinic, which 
was initiated by the Junior Bar Sec- 
tion a year ago, has been continued 
with increased interest. Six well at- 
tended sessions were held. Discus- 
sions were started by the young 
lawyers, but were completed by some 
of St. Louis’ most able trial attor- 
neys. 


Florida Junior Bar Elects 
The Junior Bar Section of The 





State Chairmen at Denver Regional Meeting. (Left to right) Jack Verne Temple, 
of Denver, Colorado; Allen M. Swan, of Salt Lake City, Utah; E. E. Lonabaugh, 
of Sheridan, Wyoming; National Chairman William C. Farrer, of Los Angeles, 
California; Harry T. Goss, of Phoenix, Arizona; and William D. Curlee, of Okla- 
homa City, Oklahoma. 





Florida Bar held its annual meeting 
at Miami on May 4. The following 
new officers were elected: President, 
Roy T. Rhodes, Jr., of Tallahassee; 
President-Elect, Richard C. Ward, of 
Miami; Secretary, Leon H. Handley, 
of Orlando; and Treasurer, William 
N. Avera, of Gainesville. 

Committee reports were received 
and plans were made for the coming 
Institute on Practical Legal Educa- 
tion to be held at Stetson Law 
School in St. Petersburg in August. 


Thomas C. Carroll Receives 
Kentucky Award 

At the Annual Meeting of the 
Kentucky State Bar Association, 
Thomas C. Carroll, of Louisville, 
1955 President of the Kentucky Jun- 
ior Bar Section, was presented the 
annual “Kentucky State Bar Associa- 
tion Outstanding Service Award”, 
given each year to an attorney and 
a judge who have, in the opinion 
of a secret committee appointed by 
the President, rendered an outstand- 
ing service to the profession during 
the preceding year. 

The award was made for work 
done by Carroll in supervising an 
economic survey designed to deter- 
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mine the need for a minimum fee 
schedule, and for subsequent work 
as chairman of a committee which 
successfully worked for the adoption 
of a minimum fee schedule for Ken- 
tucky, ultimately being approved by 
the Board of Bar Commissioners and 
printed and distributed to all the 
lawyers of the state. 


Kansas Junior Bar Meets 

On April 26, the State Junior Bar 
of Kansas met in Wichita. Payne H. 
Ratner, Jr. of Wichita, Tenth Cir- 
cuit Executive Council Representa- 
tive, attended and spoke briefly on 
the Junior Bar Conference and the 
Regional Meeting to be held at Den- 
ver. 

The following officers were elected 
for the coming year: Chairman, 
Robert Thiessen, Wichita; Vice 
Chairman, James James, of Topeka; 
Secretary-Treasurer, B. G. Tudor, of 
Wichita. 


North Carolina 
Younger Lawyers Section 


Foremost among the projects 
sponsored by the Younger Lawyers 
Section of the North Carolina Bar 
Association, of which Ralph N. 
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Strayhorn, of Durham, is Chairman, 
is the preparation of a “Jurors 
Handbook” by a committee chair- 
manned by William Joslin, which 
has now been completed and ap- 
proved by the Superior Court Judges 
of the state, Judge Pless, Chairman 
of the Judges Conference, having 
written a foreword for the “Hand- 
book”. Plans have been made for the 
publication of 10,000 copies for dis- 
tribution to the courts of the state. 
The Legal Internship Committee 
is working on the problem of further 


education by practical training. It 
held a meeting in Durham, at which 
time the “New Jersey Plan” for in- 
ternship programs was studied and 
discussed. A report of the Commit- 
tee, under the chairmanship of Don 
Evans, that a 
summer 


three 
skills 
course be required after graduation 


recommends 
months’ intensive 
and passing the bar examination, 
followed by a six-months’ internship 
program in a law office. 

Under the leadership of Roger 
Hendricks, the Moot Court Compe- 
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Antitrust: John A. Duncan, 
of the Cleveland Bar, whose piece 
“The Big Case—When Tried Crim- 
inally” (4 Western Reserve Law 
Review 99) interested so many of 
that it 
criminal antitrust cases that the re- 
views seldom discuss, has found an- 
other phase of antitrust equally 
obscuie—‘‘Post-Litigation Resulting 


us in discussed facets of 


from Alleged Non-Compliance with 
Government Antitrust Consent De- 
(8 Western Reserve Law Re- 
view, pages 45-56, December, 1956; 
address: Cleveland, Ohio; 
$1.25 per single copy). 
Since there are over 400 outstand- 


crees” 


price: 


ing civil consent decrees which 
have been entered into with the Fed- 
eral Government since the Sherman 
\ct was enacted, the caveat to de- 
endants charged civilly with having 
iolated the antitrust laws is not to 
ush in and “sign up” a consent de- 
ree which may eventually serve to 
aunt them the rest of their corpo- 
ate days. Once a company consents 


o the terms of an antitrust decree, 


it must live with them from genera- 
tion to generation and the sins of the 
fathers descend from decade to dec- 
ade unto their guiltless corporate 
successors. Thus, years after a con- 
sent decree has been entered, some 
defendants have become embroiled 
in post-litigation instigated by the 
Government charging non-compli- 
ance, both civilly and criminally. So 
it behooves litigants originally 
charged with antitrust violations to 
pause and reflect before they permit 
themselves to be enjoined perpetu- 
ally by a continuing decree of in- 
junction directed to events to come. 
Touching on the modification as 
well as the enforcement of govern- 
ment article 
should fill a real void for the prac- 
ticing antitrust lawyer. 


consent decrees, this 


Conspiracy: Prosecution by the 
Government under the broad word- 
ing of Section 371 of Title 18 of the 
Criminal Code deserves careful and 
thoughtful study by all members of 
the legal profession. The section pre- 


Our Younger Lawyers 


tition for the Fourth Circuit was 
sponsored at the Wake Forest Law 
School last fall. It has been voted 
to sponsor this competition again 
during the coming year. 

The Council of the Younger Law- 
yers Section is advocating that com- 
plimentary memberships in the 
North Carolina Bar Association be 
extended to all newly admitted law- 
yers who meet the requirements of 
the Association, such membership to 
extend to the next dues’ paying pe- 
riod. 


sents difhcult problems to both pros- 
ecution and defense. The recent con- 
viction of Gruenewald under this 
statute has excited considerable in- 
terest. The Second Circuit affirmed 
the conviction in a majority opinion 
by Medina, J., over a dissent by the 
late Jerome Frank. The Supreme 
Court has granted certiorari (25 U.S 
Law Week 3114, October 14, 1956) 
and we can expect a decision at the 
1956-1957 term. George Spelvin in 
the December, 1956, Columbia Law 
Review (Vol. 56, No. 8, pages 1216- 
1227; address: Kent Hall, Columbia 
University, New York 27, New York; 
price: $1.50 per single issue);writes 
interestingly of the problems present- 
ed. To avoid the statute of limita- 
tions the government has three the- 
ories, “business as usual”, “substan- 
tial installment”, and “conspiracy to 
conceal” are the names Spelvin has 
for them. Each is a fascinating law- 
yer’s problem. As icing on the cake 
when the defendant Halperin took 
the stand, the prosecutor was allowed 
to ask if he did not plead his Fifth 
Amendment privilege before the 
grand jury. On both the limitations 
point and the privilege point the 
Gruenewald case may make law. The 
Columbia note appears well done. 


C orporaTIONs: Edward Ross 
Aranow and Herbert A. Einhorn, of 
the New York Bar, have an interest- 
ing and valuable article in the fall, 
1956, issue of the Cornell Law Quar- 
terly entitled, “Corporate Proxy Con- 
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tests: Expenses of Management and 
Insurgents” (Vol. 42, No. 1, pages 


Essential wigan tb a N. ~ 0 
$1.50 e article is part of a book 

a ~ ll to be published by the Columbia 
oder Law UiTICe 


pass: 


BROWN & CO 










University Press entitled Proxy 
Contests for Corporate Control. It 
discusses the Fairchild Engine and 
Airplane (Rosenfeld v. Fairchild, 















AMERICAN LAW 
OF PROPERTY 


“Among the great works in 
American Law.” — A.B. A. 
Journal. Osborne on mort- 
gages, Patton on deeds and 
titles, Casner on class gifts and 
construction of wills, Leach on 
perpetuities, Simes on future 
interests — these and twenty 
other experts in their special- 
ties are “of counsel” to your 
firm on all aspects of property 
law when you own AMERICAN 
LAW OF PROPERTY — complete, 
integrated, authoritative, and 
up-to-date. Eight volumes with 
1956 Supplement. $150.00 





Fowler V. 


Harper 
and 


Fleming James, :r. 


THE LAW 
OF TORTS 


“Two of the great men in the 
law of personal injuries have 
produced a three-volume mas- 
piece.”"—NACCA Law Jour- 

nal. A thoroughly document- 
ed analysis of the state of 
tort law at the present 

moment, as well as a keen 
forecast of trends in the 
foreseeable future. Just 

published. Provision for 
pocket supplementation. 
3 volumes. $60.00 


For further details on 
these treatises and for 
our new law book 
catalog, write: 





309 N. Y. 168, 128 N. E. 2d 291, 
1955), the Thompson-Starrett Com- 
pany (Steinberg v. Adams, 90 F. 
Supp. 604, 1950) and United Cor- 
poration (Phillips v. United Corpo- 
ration, Civ. No. 40-497, S.D.N.Y., 
May 26, 1948, appeal dismissed 171 
F. 2d 180, Second Circuit, 1948) 
proxy contests. Significantly, absent 
is any discussion of the New York 
Central proxy fight. The writers call 
for legislation to replace the case-by- 
case approach with its inevitable un- 
certainties and inconsistencies. For 
instance, the federal courts purport 
to follow the rule of the state of in- 
corporation, yet Fairchild is a Mary- 
land corporation and the litigation 
was decided by the New York state 
courts. 


Eviwence: While judicial resist- 
ance to the social scientist's entrance 
into our courtrooms as an expert 
witness has been strong, modern de- 
velopments indicate that this resist- 
ance is weakening. Jack Greenberg 
makes some pertinent observations 
on this development in an article re- 
cently published in the Michigan 
Law Review, “Social Scientists Take 
the Stand” (Vol. 54, No. 7, May, 
1956). Concrete example provides 
the framework of Mr. Greenberg's 
discussion. For example, the use 0. 
the social scientist’s testimony to es- 
tablish the coercive nature of dis- 
tributing Bibles in schoolrooms, the 
injurious effects on teenagers of por- 
nographic literature and motion pic- 
tures, and the results of public opin- 
ion polls provide focal points of the 
author’s analysis. Of these, perhaps 
because it presents the most difficult 
problems, the use of the social scien- 
tist’s testimony to put a public opin- 
ion poll in evidence is the most ex- 
tensively discussed. As pointed out 
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by the author, the public opinion 
poll as a fact-finding device is subject 
to many weaknesses. Aside from be- 
ing expensive, it must surmount the 
standards that the courts set; but 
more serious than these is the hear- 
say objection. After citing several 
cases where the poll has been ad- 
mitted through the use of social 
scientists’ testimony, and one where 
the court indicated that a public 
opinion poll would have been help- 
ful, the author reasons that ultimate- 
ly the value of the public opinion 
poll will be recognized and its weak- 
nesses overcome by its obvious value 
as a fact-finding device. The most 
significant aspect of this article, how- 
ever, is the author's contention that 
the courts are coming to use the testi- 
mony of the social scientist as a basis 
for developing “judge-made” law. 
Pointing to the school segregation 
cases, where the Supreme Court re- 
lied on the testimony of social scien- 
tists to undermine and destroy the 
“separate but equal” doctrine, the 
author sees a significant impetus to 
the modern trend toward increased 
reliance on the social scientists’ tes- 
timony. Recognizing that the social 
sciences do not have the precision 
of the physical sciences, the author 
indicates that the use of this kind of 
testimony is by its nature beset with 
problems. For example, what stand- 
ards control the selection of experts, 
what weight is to be given the testi- 
mony, and, most perplexing of all, 
when the experts disagree in theory, 
what theory shall the courts adopt? 
Nevertheless, the author predicts 
that the proved value of this testi- 
mony, the increase in public law is- 
sues, plus the fact that lawyers 
themselves are developing greater 
confidence in the social scientists as 
a result of their undergraduate train- 
ing, will cause the courts to place 
increased reliance on the testimony 
of the social scientist. Although Mr. 
Greenberg's conclusions are some- 
what optimistic, it can hardly be 
questioned that his discussion will 
be helpful to the lawyer who seeks 
to bring the knowledge of the social 
scientist into the courtroom. (Re- 
prints may be obtained by writing 
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the Michigan Law Review, Hutch- 
ins Hall, Ann Michigan. 
price: $.50 per copy.) 


Arbor, 


Renearines: Aimé Boucher 
was convicted in Quebec, Canada, 
for libel for publishing that in that 
province there existed a “burning 
natred of God and Christ and Free- 
dom”. In December of 1949, the 
Supreme Court of Canada reversed 
and ordered a new trial but two 
judges dissented, asking acquittal 
(1951) S.C.R. 265; (1950) 1 D.L.R. 
657 and 96 Can. C. C. 48. Two 
new judges were added to the 
Court. A motion for rehearing fol- 
lowed and by a five-to-four vote ac- 
quittal was directed (Boucher v. 
The King, 1951, S.C.R. 265; 1951, 
2 D.L.R. 369 and 1951, 99 Can. C.C. 
1). Because of this unusual decision 
by Canada’s highest court, The Ca- 
nadian Bar Review asked Professor 
Ronan E. Degnan, of Utah Law 
School, and Professor David W. 
Louisell, of California Law School, 
to write for the Review a study of 
“Rehearings in American Appellate 
Courts’. This they did, and it is pub- 
lished in the October, 1956, issue of 
The Canadian Bar Review (Vol. 34, 
No. 8, pages 898-938; price not stat- 
ed; address: The Editor, G.U.U. 
Nicholls, Q.C., at 1390 Sherbrooke St. 
W., Montreal 25, Quebec, Canada) . 
A very valuable discussion of the re- 
hearing practices of our state and 
federal courts it is. Interesting things 
were discovered. Forty-five of our 
forty-eight states provide by court 
rule for a rehearing, and only Maine 
provides no opportunity. Usually the 
rule requires you to apply within a 
certain time, but Cahill v. New York, 
NV. H. and H. R. Co., 351 U. S. 183, 
76 S. Ct. 758 (1956), under the guise 
of a “motion to recall and amend 
the judgment”, permitted “what was 
in substance a second petition for 
rehearing”. Rehearings take place in 
some of our federal Courts of Ap- 
peals en banc, that is before all the 
Judges after a panel of three Judges 
decides a case in a manner that may 
not please all the Judges. The Dis- 
trict of Columbia Circuit and the 
Court of Appeals for the Third 


Circuit have been “relatively free” 
with granting rehearings en banc. 
The Watkins case on the 1956-1957 
Supreme Court Doc ket (#261) is a 
recent example of a case where the 
District of Columbia Circuit sitting 
en banc reversed one of its panels. 
Curiously, the Second Circuit Court 
of Appeals has “never convened en 
banc for any purpose’’ even though 
the Supreme Court in Western Pa- 
cific Railroad Corp. v. Western 
Pacific R. R. Co., 345 U.S. 261, in 
leaving to each circuit the discretion 
how to exercise the en banc rehear- 
ing privilege, said “that so ‘necessary 
and useful’ a power could not be ig- 
nored”. However, to the deep regret 
of most of the bankruptcy Bar, the 
same panel of the Second Circuit did 
grant a rehearing and reversed it- 
self in Constance v. Harvey, 215 F. 
2d 571. More recently Mr. Justice 
Brennan has replaced Mr. Justice 
Minton, and in the Covert and 
Krueger cases (June 11, 1956, 24 
U.S. Law Week 4315 and 4317 and 
November 6, 1956, Docket numbers 
701 and 713, 25 U.S. Law Week 
3136) in October, 1956, the Solicitor 
General was directed to reply to the 
petitions for rehearing. Apparently 
the prevailing custom is not to an- 
swer such petitions but let the Court 
defend itself. In November, 1956, re- 
hearing of both cases was directed 
by six Justices, Mr. Justice Harlan 
and Mr. Justice Brennan joining the 
Justices who dissented in the same 
cases in June, 1956. Mr. Justice 
Brennan, of course, replaced Mr. 
Justice Minton who (along with Mr. 
Justice Harlan) was one of the five 
Justices that in June in these cases 
upheld the right of the services to 
court-martial camp followers. From 
all of which we can see that this 
study of rehearing techniques ought 
to be of great value to every lawyer 
who loses when he thinks he should 
have won and he wants to gamble a 
petition for rehearing. [Eprrors 
Note: On June 10, the Court re 
versed its 1956 holdings in these 
cases, Mr. Justice Brennan joining 
the dissenters to the 1956 decision. 
Mr. Justice Frankfurter and Mr. Jus- 
tice Harlan wrote separate concur- 
ring opinions.] 
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Phil Graham 


The first session of the 1957 An- 
nual Meeting of The Florida Bar 
convened on May 2 in Miami 
Beach, with President J. Lance. La- 
zonby, of Gainesville, presiding. 
This was the fifty-first annual gath- 
ering of Florida lawyers and the 
seventh since the integration of The 
Florida Bar. 

The newly elected officers are 
Baya M. Harrison, of St. Petersburg, 
President, and O. B. McEwan, of 
Orlando, President-Elect. Kenneth 
B. Sherouse, Jr., of Tallahassee, was 
reappointed Executive Director. 
New members of the Board of Gov- 
ernors are Joe J. Harrell, of Pensa- 
cola; Herbert F. Barry, of Lake City; 
Ronald J. Bradshaw, of Inverness; 
Richard T. Earle, Jr., of St. Peters- 
burg; Douglas Stenstrom, of San- 
ford; Heskin A. Whittaker, of Or- 
lando; Reginald L. Williams, of 
Miami; Ralph C. Bell and Donn 
Gregory, both of Tampa; and Roy 
T. Rhodes, of Tallahassee ex officio 
as president of the Junior Bar Sec- 
tion. 

President Lazonby, after reporting 
on the activities of The Florida Bar 
during the year, made these rec- 
ommendations: (1) That a full- 
time general counsel be employed 
to supervise the investigation and 
prosecution of disciplinary cases and 
to assist the Committee on Unau- 
thorized Practice of Law; (2) That 
The Florida Bar continue to urge 
the adoption of a system of selec- 
tion that will remove judges as far 
as possible from the burden and in- 
fluence of political pressures, and 


assist and support the recommenda- 
tions of the Judicial Council of 
Florida; (3) That more emphasis 
be placed on state wide institutes, 
utilizing the talent within the state 
and the services available at the uni- 
versities; (4) That each local bar 
association consider taking the nec- 
essary steps to change its admini- 
strative year to coincide with that 
of The Florida Bar, thus rendering 
the Council of Local Bar Presidents 
a more effective agency through 
which better co-ordination of the 
programs of The Florida Bar and of 
local Bars would result. 

President David F. Maxwell of 
the American Bar Association was 
the principal speaker at the lunch- 
eon meeting and outlined the activi- 
ties of the American Bar Association 
on group insurance, the Jenkins- 
Keogh Bill, the improvement of 
federal administrative procedures 
and the rights of lawyers in federal 
service. 

The second day of the meeting, 
May 3, was devoted to reports of 
committees and luncheon meetings 
of the Tax Section, the Internation- 
al and Comparative Law Commit- 
tee, the Florida Council of Bar 
Presidents and the Real Property, 
Probate and Trust Law Section. 

Associate Justice Tom C. Clark 
of the Supreme Court of the United 
States addressed the final session of 
the meeting on the subject of “Ju- 
dicial Roadblocks’. 


The principal speaker at the An- 
nual Banquet was Mr. Justice G. A. 
Gale, of the Supreme Court of 
Ontario, Canada. 





At the request of the Committee 
on Unauthorized Practice of the 
Law, the Board of Governors of the 
American Bar Association has au- 
thorized the filing on behalf of the 
Association of an amicus curiae 
brief in the injunction action 
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brought by the State Bar Association 
of Connecticut against The Con- 
necticut Bank & Trust Company 
and the Hartford National Bank & 
Trust Company, seeking to restrain 
the banks from alleged unlawful 
practice of law. The Superior Court 
of Hartford County on April 15 
rendered a decision partly in favor 
of the banks. The State Bar Associa- 
tion of Connecticut will take an 
appeal to the Connecticut Supreme 
Court of Errors for final determi- 
nation. 

Chairman Thomas J. Boodell, of 
the American Bar _ Association’s 
Committee on Unauthorized Prac- 
tice, in presenting the Committee’s 
recommendation to the Board of 
Governors, stated that the two banks 
sent non-lawyer employees into 
court to represent them in the pro- 
bate of estates. The banks assert 
that, when they are acting as fidu- 
ciaries, they have the same right as 
corporations to represent themselves 
and therefore need no lawyer. This 
assumption is contested by the State 
Bar Association of Connecticut and 
is not accepted by other banks 
which are members of the National 
Conference of Lawyers and _ rep- 
resentatives of the American Bank- 
ers Association, Trust Division, who 
will be asked to file a brief on behalf 
of the Conference in this case. 


Aronhold C. 


SCHAPIRO 





Hyland’s Studio 


The 77th Annual Meeting of the 
Ohio State Bar Association was held 
in Columbus on May 16, 17 and 18 
with almost 1200 of the Associa- 
tion’s 8,873 members registered. 
President Earl F. Morris, of Colum- 
bus, presided. 

Mr. Morris in his annual address 
listed the accomplishments of the 
Association during the past year as 
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follows: (1) The promulgation by 
the Supreme Court of Ohio of Rule 
XXVII, the new disciplinary rule, 
thus bringing to fruition several 
years of work by the Association; 
(2) The adoption by the Associa- 
tion and the Ohio State Medical 
Association of a model statement of 
principles of relations between law- 
yers and doctors, the primary objec- 
tive of which is to facilitate the 
obtaining by the lawyer and the fur- 
nishing by the doctor of medical re- 
ports and testimony; (3) The ex- 
pansion of the institute program in 
an effort to obtain the better co- 
ordination of the work of the Ohio 
State Bar Association, local bar as- 
sociations and the law schools in con- 
tinuing legal education; and (4) 
The addition of 487 new members 
as a result of a membership cam- 
paign. 

The following officers were elected 
to serve during the coming year: 
Aronhold C. Schapiro, of Ports- 
mouth, President; and William R. 
Van Aken, of Cleveland, Vice Pres- 
ident; New members elected to the 
Executive Committee are Law- 
rence R. Lytle, of Cincinnati; Eu- 
gene Howard, of Toledo; and John 
C. Johnson, Jr., of Wooster. Joseph 
B. Miller, of Columbus, is the Sec- 
retary-Treasurer of the Association. 

Institutes were held on workmen’s 
compensation, secured transactions, 
unauthorized practice, federal in- 
come taxation, condemnation, trial 
practice, zoning and annexation, col- 
lections and legislation. 

Out-of-state speakers included 
U. A. Gentry, of Little Rock, Arkan- 
sas, on “Litigation Against Trust 
Companies in Unauthorized Prac- 
tice”; and Perry A. Nichola, of Mi- 
ami, Florida, on “Personal Injury 
latigation—Making and Handling 
the Claim”. The principal speaker at 
the annual banquet was James F. 
Byrnes, former Governor of South 
Carolina, whose subject was “Can 
|.ocal Governments Survive?” 





o 


The 19th Annual Meeting of the 
‘irginia State Bar was held in Ro- 
noke on May 10 and 11 with over 
wo hundred members present. Pres- 


Robert E. 
TAYLOR 





ident E. Ralph James, of Hampton, 
presided. The meeting was held in 
conjunction with a meeting of the 
Judicial Conference of Virginia at 
which a proposed rule of court to 
have judges in Virginia comment on 
evidence in jury cases was discussed. 

The officers elected to serve the 
State Bar during the coming year are 
Robert E. Taylor, of Charlottesville, 
President; James H. Simmonds, of 
Arlington, President-Elect; and Rus- 
sell E. Booker, of Richmond, Secre- 
tary-Treasurer, who was re-elected. 
Marshall S. McClung, of Salem, was 
elected to serve on 
Committee 


the Executive 
of the Council, which 
is the governing body of the organ- 
ization. The new officers took office 
on July 1. 

Action was taken upon a number 
of recommendations of the Joint 
Committee on Legislation and Law 
Reform including the following: re- 
jected a proposal to put the doc- 
trine of comparative negligence into 
the Virginia Code; adopted a mi- 
nority report of the Committee rec- 
ommending that insanity not be 
made a ground for divorce in Vir- 
ginia; accepted a recommendation 
that the of court- 
appointed counsel in capital cases 
should be at the rate of $25.00 per 
diem for preparation and trial with 
reimbursement of actual expenses 
where approved by the court, the 
total not to exceed $150. Another 
important action was the endorse- 
ment of the Jenkins-Keogh Bill by 
the passing of the following resolu- 
tion: 


remuneration 


Be Ir Resoivep, That the Virginia 
State Bar, in annual meeting assem- 
bled, expresses its considered approv- 
al of the legislation now pending in 
the House of Representatives of the 
Congress of the United States under 
the designation of H. R. 10, known as 
the Jenkins-Keogh Bill, and urges 
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that this legislation receive the un- 
qualified support of the Virginia rep- 
resentatives in the Congress of the 
United States; 

Be It FurtrHer Resotvep, That a 
copy of this resolution be sent to each 
of the members of the House of Rep- 
resentatives from the Commonwealth 
of Virginia, and to each of the Sen- 
ators from Virginia, with the request 
that they make every effort to secure 
the passage of this legislation. 
Among the speakers were Lewis 

A. McMurran, Jr., of Newport News, 
who gave an interesting account of 
the coming celebration of the 350th 
anniversary of the settling of James- 
town, and John R. Detmore, Chief 
Justice of the Supreme Court of 
Michigan, who was the principal 
speaker at the Annual Banquet. 





The manual for local bar associa- 
tion officers, entitled Your Local Bar 
Association, prepared by the Bar 
Association of Tennessee, seems to 
us to give many suggestions for stim- 
ulating interest among the members 
of small bar associations, which was 
the subject of a small item in this 
department in our June, 1957, issue 
at page 559. The manual has a pro- 
gram check list for local bar associa- 
ation programs and contains sec- 
tions on bar administration, 
meetings and programs, professional 
service, public relations and bar co- 
operation. We quote three para- 
graphs from this interesting publi- 
cation: 


local 


Local bar executives should not be 
discouraged by a relative lack of num- 
bers in the membership of their asso- 
ciations. Several of the most effective 
local bar associations in Tennessee 
have less than 25 members, and 
conduct full programs of organized 
bar activities. A study of the sugges- 
tions here following will indicate that 
there are many opportunities for 
small groups of lawyers to render 
valuable public and professional serv- 
ice in their communities. Their pro- 
grams of activities, not the numbers 
of their members, measure the effec- 
tiveness of local bar associations and 
their influence and prestige in the 
eyes of the general public. With good 
leadership and creative planning, any 
group of lawyers can make an out- 
standing record. 

Regular, attractive meetings can do 
more than any other activity to stim- 
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ulate the interest and support of law- 
yers in the activities of a bar associ- 
ation. Regularity should be the prime 
essential of the meeting schedule. 
Meetings should be held at least 
monthly, preferably at the same hour 
on the same week-day. Combining 
meetings with luncheons or dinners 
encourages attendance for enjoyment 
of the social fellowship of the dining 
hour. Meals should be good, well 
prepared and quickly served, and 
reasonably priced. Meetings should 
start promptly at the hours scheduled 
and adjourn promptly at an agreed 
and early hour. 

The program committee should 
work in cooperation with the officers 
of the association to prepare a tenta- 
tive program schedule for the entire 
year. The program for each meeting 
should be definitely determined at 
least a month in advance of the meet- 
ing, to assure an attractive, well-bal- 
anced program, to permit adequate 
publicity to draw a respectable at- 
tendance, and to avoid last-minute 
disappointments due to inability to se- 
cure speakers or other program fea- 
tures desired. Speakers should have 
ample opportunity to prepare them- 
selves for their best possible presenta- 
tion on the meeting program. 


A limited number of these pam- 
phlets are available without charge. 
Write to John C. Sandidge, Execu- 
tive Secretary, Bar Association of 
Tennessee, Life & Casualty Tower, 
Nashville. 


Sea SERS Ee oe 


John C. 


SANDIDGE 





Oppman Photography 


The Bar Association of Tennessee 
moved its offices to the new thirty- 
story Life & Casualty Tower in 
Nashville on April 1. Although the 
Association was organized in 1881 
and celebrated its Diamond Jubilee 
at its annual meeting last June, it 
did not have an official headquarters 
or a paid executive until 1952 when 
John C. Sandidge was elected Execu- 
tive Secretary and two rooms were 
obtained in the Third National 





Headquarters of the Bar Association of Tennessee 





Bank Building in Nashville as a 
headquarters office. At that time 
about 1600 of Tennessee’s slightly 
over 3000 lawyers were members of 
the Association. At the end of 1956 
about 2400 were members of the 
Association. 

The Association secured three 
rooms in the new building, one of 
which is used as a supply and mail- 
ing room and contains mimeograph- 
ing, addressographing and folding 
equipment, as well as a mailing 
machine. With these facilities it is 
no longer necessary to send work to 
letter shops. The Nashville offices of 
the New York Life Insurance Com- 
pany are on the same floor and this 
company has offered the use of its 
conference room for committee 
meetings and other small gatherings 
of the Association. 

The present annual dues of $5.00 
for those licensed five years or less 
and $10.00 for senior members do 
not provide enough money for many 
activities the Association wants to 
undertake, and an increase to $7.50 
and $15.00, recommended by the 
Budget Committee and the Com- 
mittee on Constitution and By-Laws, 
was scheduled to be put before the 
annual meeting on June 13-15. If 
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the increase is approved, the publi- 
cations and public relations pro- 
grams will be considerably ex- 
panded. The Association publishes 
the Tennessee Lawyer, giving news 
of interest to the lawyers and judges 
of Tennessee, and The Tennessee 
Law Review, the latter in collabora- 
tion with the Law School of the 
University of Tennessee at Knox- 
ville. Weekly bulletins on legislation 
are furnished to all members of the 
Association during the sessions of 
the Tennessee General Assembly, 
followed by a final summary of all 
new laws after adjournment of the 
Assembly. Another worthwhile pub- 
lication is a manual for local bar 
association officers entitled “Your 
Local Bar Association”, which con- 
tains ideas for the organization, ad- 
ministration, meetings and programs 
for stimulating interest in even the 
smallest local groups. 

The Association administers a 
group life, hospital and surgical in- 
surance program involving over 600 
lawyers and their employees. 

In its new headquarters, the Bar 
Association of Tennessee expects to 
increase its services to its members 
and looks forward to a growth in 
membership. 
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James P. 
McCUNE 





Over three hundred members of 
the Utah State Bar attended its 26th 
Annual Meeting in Salt Lake City 
on May 7 and 8, with President 
A. H. Nebeker, of that city, presid- 
ing. 

James P. McCune, of Nephi, will 
serve as President during the com- 
ing year, and Ira A. Huggins, of 
Ogden, as Vice President. L. M. 
Cummings, of Salt Lake City, is the 
Secretary of the State Bar. Newly 
elected members of the Board of 
Commissioners are O. Dee Lund, of 
Brigham City, and A. Pratt Kesler, 
of Salt Lake City. 

Out-of-state speakers were David F. 
Maxwell, President of the American 
Bar Associatien; Professor Harry 
Kalven, Jr., of the University of Chi- 
cago Law School, whose topic was 
“Inside the Jury Room”; and Jo- 
seph Trachtman, of New York City, 
who discussed “What’s Wrong with 
Your Trial Tactics?” 





Milton T. 
LASHER 





‘ 


er 
a a: 


Charles Studio 


The New Jersey State Bar Asso- 
ciation held its 59th Annual Meet- 
ing on May 16-18 in Atlantic City, 
with President Robert S. Snevily, of 
Westfield, presiding. 

Elected at the sessions were Mil- 
m T. Lasher, of Hackensack, Presi- 
ent; Marshall H. Diverty, of Cam- 
en, President-Elect; John R. Kelly, 
f Jersey City, First Vice President; 
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President Thomas M. Raysor of The Bar Association of the District of Colum- 
bia, (right) accepts plaque from Paul E. Wampler, Commander of the District of 
Columbia Department, Veterans of Foreign Wars, for “special achievement” in 
aiding the community through promoting a legisiative program in the fields of 
garnishment, divorce laws and revision of the District of Columbia Code. The 
award was made for achievement during the 1956-1957 year and presented at 
the Annual Meeting of The Bar Association of the District of Columbia, on 


June 11, 1957. 





Theodore J. Labrecque, of Red 
Bank, Second Vice President; Doug 
las M. Hicks, of New Brunswick, 
Treasurer; and Emma E. Dillon, of 
Trenton, Secretary. 

The Association approved inte- 
gration of the Bar and the report 
of the Committee on Integration 
will be sent to each member of the 
Bar of the state with a request for 
his vote on integration. If a majority 
are in favor, a petition for integra- 
tion will be presented to the Su- 
preme Court. 

A proposal to adopt the principle 
of comparative negligence, as op- 
posed to the present rule of con- 
tributory negligence, was defeated. 
An exhaustive report of the Junior 
Section recommending the creation 
of a federal Public Defender Office 
and the establishment of a public 
defender system on a trial basis in 
two counties was adopted. 

Associate Justice William  f. 
Brennan, Jr., was the speaker at 
the Annual Dinner, where he was 
awarded the State Bar Association's 
Gold Medal for distinguished service 
to the Association’ and the public. 


The presentation was made by 
Chief Justice Arthur T. Vanderbilt. 


J. Davis 
KERR 





The South Carolina Bar Associa- 
tion’s 63d Annual Meeting was held 
in Greenville, South Carolina, on 
May 2, 3 and 4, with an attendance 
of over three hundred members. 
President David W. Robinson, of 
Columbia, gave an account of the 
activities of the Association includ- 
ing its efforts in behalf of the es- 
tablishment of a Judicial Council 
in South Carolina, which was ac- 
complished on an interim basis by 
court order in July, 1956, and on a 
permanent basis by legislation en- 
acted in February, 1957. Mr. Robin- 
son also reported on the Associa- 
tion’s participation in studies of 
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congested court calendars, and in 
an increase in the salaries and re- 
tirement income of the members of 
the state judiciary. 

J. Davis Kerr, of Spartanburg, 
took office as President, and Frank 
H. Bailey, of Charleston, was chosen 
President-Elect. William F. Prioleau, 
Jr., of Columbia, was re-elected Sec- 
retary-Treasurer. New members of 
the Executive Committee are John 
W. Thomas, of Columbia, and 
Frank H. Bailey, of Charleston. 

Over 500 members and guests 
heard an address by President David 
F. Maxwell, of the American Bar 
Association, at a luncheon session. 

Chief Justice Taylor H. Stukes, 
of the South Carolina Supreme 
Court, reported to the Association 
on the new Judicial Council of 
South Carolina. Speakers at the an- 
nual banquet were Judge Clement 
F. Haynsworth, of Greenville, a 
member of the Fourth Circuit Court 
of Appeals, and Justice Lionel K. 
Legge, of the South Carolina Su- 
preme Court. 


ee 


Over five hundred members of 
the Georgia Bar Association attend- 
ed its 74th Annual Meeting in Sa- 
vannah on May 30 and 31. President 
Howell Hollis, of Columbus, pre- 
sided. 

Newly elected officers are Cari K. 
Nelson, of Dublin, President; Wil- 
liam T. Dean, of Conyers, Vice 
President; J. Wilson Parker, of At- 
lanta, Treasurer; and Maurice C. 
Thomas, of Macon, Secretary. Mrs. 
Grant Williams, of Macon, was re- 


Carl K. 
NELSON 





Kislek Photographers 


appointed Executive Secretary. Win- 
gate Dykes, of Americus, and C. Bax- 
ter Jones, of Macon, were re- 
elected to represent the Georgia Bar 
Association in the House of Dele- 
gates of the American Bar Associa- 
tion. 

The principal speakers and their 
subjects were Congressman E. L. 
“Tic” Forrester, of Leesburg, “Civil 
Rights Bills’; Thomas F. Lambert, 
Jr., of Watertown, Massachusetts, 
“Recent Developments in Tort 
Law”; and Josh H. Groce, of San 
Antonio, Texas, “The Preparation 
and Trial of a Tort Case from the 
Defense Viewpoint”. Judge J. Har- 
old Hawkins, of the Supreme Court 
of Georgia, discussed “The Changes 
in Appellate Procedure” which were 
adopted by the General Assembly 
at its 1957 session and became effec- 
tive on July 1. Judge James G. 
Stewart, of the Supreme Court of 
Ohio, was the speaker at the An- 
nual Banquet. 


John A. Cardon’s speech before the 
Ohio State Bar Association on Profit 
Sharing Plans for Small Corpora- 
tions, which appeared in the June 
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THE 


DAILY LOG 


RECORD BOOK 
FOR LAWYERS 


A complete system of record 
keeping forms designed specifi- 
cally for the law office. Provides 
more efficient record keeping 
procedures; gives you an accu- 
rate check on costs; frees your 
mind of petty details; stops 
“‘profit-leaks” in your office rou- 
tine. Adaptable to any practice 
— pays for itself in billings nor- 
mally forgotten. 
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RETIRE IN MEXICO 
ON $150 A MONTH 


lor less in a resort area, 365 days of sun a year, dry 
temp. 65-80°. Or maintain lux. villa, servants, ALL 
expenses $200-250 a mo. Am.-Eng. colony on Lake 
| Chapala. 30 min. to city of 42 million, medical center 
| Beboots, arts, sports. Few hours by air. Train, bus, 
| paved roads all the way. Full-time servants, maids, 
| cooks, $6 to $15 a mo., filet mignon 50c Ib., coffee 45c, 
}gas 17c gal. Gin, rum, brandy 65c-85e fth., whiskey 
| $2.50 qt. Houses $10 mo. up. No fog, smog, confusion, 
jjitters. Just serene living among considerate people 
For EXACTLY how Americans are living in world’s 
most perfect climate on $50-$150-$250 a mo., mail 
|$2.00 for complete current information, photos, prices, 
roads, hotels, hunting, fishing, vacationing and re- 
tUirement conditions from Am. viewpoint (Pers. Chk 
OK) to Bob Thayer, File 37, Ajijic, Jal., Mexico 
(Money Back Guarantee, allow 2 weeks for delivery.) 











STENOTYPE 
REPORTERS 
HARRY UNGARSOHN 


Certifies Stenetype Report- 
er ono Staff. Noteries Pub- 
lic. Private deposition selte 
available. | 


145 Nossev $t., NYC 
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25, 1956, issue of THe Onto Bar, 


and was reviewed in this depart- 
ment in the August, 1956, issue 
(page 788), has been reprinted as 
the American Bar Foundation’s Re- 
production Series No. 2, at 50 cents 
a copy. Order from the Cromwell 
Library, American Bar Foundation, 
1155 East 60th Street, Chicago 37, 
Illinois. 
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Administrative Law in 
Great Britain 
(Continued from page 623) 
with the growing power of the state, 
the extension of such a jurisdiction 
is inevitable. He suggests, as a rem- 
edy, that a special court be set up to 
control the activities of administra- 
tive officials. He points out that this 
is the function of the French Conseil 
d’Etat, and recommends that body 
as a model for a similar court in 
Great Britain. Many concede that, 
if an adminstrative jurisdiction 
must be accepted as a necessary part 
of the planned economy, a court 
with an overriding authority, such 
as Professor Hamson suggests, can be 
some check on arbitrary power. But 
was the great Dicey wrong when he 
praised British law for being free 
from a separate administrative ju- 
risdiction? 

The fact is that the British legal 


Government Contracts 
(Continued from page 608) 


new field in our jurisprudence. 
While its fundamentals go back to 
the last century, its principal growth 
and development have taken place 
cance the beginning of World War II. 
As a result, and as is usually the 
case with new fields of law, the dis- 
semination of adequate written ma- 
terial describing its principles and 
procedure has simply not kept 
pace with the business activity and 
friction in the field. Accordingly, 
newcomers in the legal profession 
now have difficulty trying to under- 
stand what the subject is all about, 
and the Bar as a whole has apparent- 
ly not had the facilities to become 
sufficiently informed to advise clients 
generally on their problems in this 
held. Indeed, the Bar simply cannot 
advise contractors in this area un- 
less it has the necessary written ma- 
terial adequately available. Thus, 
the need for a more adequate distri- 


system, which reached its highest de- 
velopment in the nineteenth cen- 
tury, is the product of a civilization 
which based its economic activities 
on “the freedom of the individual’. 
Its traditional courts are concerned 
wholly with the rights of the indi- 
vidual, and not at all with the effi- 
cient working of the economic sys- 
tem. They are, in consequence, 
unsuited to enforce the vast accumu- 
lation of new regulations made nec 
essary by the modern ideas of eco- 
nomic planning. 

Where, in Eastern Europe, the 
economic system is wholly planned 
by the state, the rule of law—as it 
was conceived by Rome, and de- 
veloped by Western civilization—has 
been completely destroyed. Its place 
has been taken by the wide discre- 
tionary powers of the state official. 

In Great Britian, state economic 
planning as yet controls the produc- 


bution of written 


material in the 
field of government contract law has 
been an urgent one until recently. 
Perhaps the most urgent need has 
been with regard to the decisions of 
the Armed Services Board of Con- 
tract Appeals. Until recently, only a 
limited number of copies of these 
decisions were published in mimeo- 
graphed form, and selected opinions 
were distributed in a commercial 
service. But these decisions, vital to 
the operations of a contractor with 
the Government and well known to 
Government counsel, were simply 
not generally available to the Bar. 
Fortunately, arrangements have now 
been made with the commercial 
publisher to print these opinions 
complete with headnotes in a man- 
ner comparable to the reported 
opinions of the courts and leading 
administrative tribunals. It is my 
hope that these opinions will now 
be made available in leading law 
libraries throughout the country, 


Administrative Law in Great Britain 


ers only in a small section of the 
total economy, but it is already clear 
that the right of access of these pro- 
ducers to the traditional courts must 
be curtailed. If the planning of the 
economy is allowed to extend into 
new fields, we can only conclude 
that the jurisdiction of the High 
Court will be correspondingly lim- 
ited, and Great Britain will have 
substituted for her traditional legal 
system, concerned only with justice, 
a new system of law concerned pri- 
marily with the efficient working of 
the economy, according to the ideas 
of the Government in power. 

Dicey’s conception of the rule of 
law under the one centralized au- 
thority of the High Court was per- 
fectly sound, but it would appear 
that it is only applicable to a free 
economy. The question is: Can the 
rule of law survive in a state-planned 
economy? 


and through them to the Bar gener- 
ally and to Government contractors, 
particularly small business. In addi- 
tion, the Office of the General Coun- 
sel for the Navy is engaged in revis- 
ing Navy Contract Law, the first 
edition of which was issued in 1949. 
The new edition will be made avail- 
able to the public through the Gov- 
ernment Printing Office sometime in 
1957. 

All in all, if education on the 
legal rights and obligations of Gov- 
ernment contracts can be furthered 
so as to reach the many quarters 
where this education is so badly 
needed, small business will be much 
better able to participate in Govern- 
ment procurement, and the Govern- 
ment’s whole procurement program 
will be able to proceed with that 
smoother and more precise perform- 
ance which will necessarily result 
from a clear understanding and a 
minimum of friction with contrac- 
tors. 
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Professional Trade Secrets 
(Continued from page 630) 

since he wasn’t sure whether it was 
a ball or a strike, he might as well 
call it a two-base hit. 

There are a few cases in which 
the illusion of judicial infallibility 
may be temporarily suspended. In 
cloistered law classes, for instance, 
professors may express mild doubt 
concerning the correctness of an oc- 
casional opinion—for the purposes 
of teaching only. Judges of lower 
courts when reversed by the appel- 
late court may disclose to their 
wives, and possibly a few close 
friends, that the upper court was 
wrong—a historical professional cour- 
tesy, undoubtedly. Lawyers, when 
out of earshot of laymen and tattlers, 
may express doubt about the cor- 
rectness of one decision—or possibly 
two, but not over three—provided 
no improper language is used. If 
51 per cent of the lawyers think 
that the court was right, there is 
a 95 per cent chance that the court 
was right; but if 75 per cent of 
the lawyers think that the court 
was wrong, there isn’t any chance 
that the court was right. Still, for 
the ultimate good of the profession 
lawyers cannot publicly castigate ju- 
dicial opinions—that special privi- 
lege is strictly reserved for a few 
newspapers and all authors of case 
notes in law reviews. 


Illusion No. 5: Everything 
said in court opinions is 
important. 

Any lawyer who soberly—or other- 
wise—suggests to a non-lawyer that 


a single » ~° ‘n a court opinion is 
primr d imperil the en- 
jadica, n. The non-lawyer 


might naively ask, “Why did the 
court write such a fantastically elon- 
gated opinion if all of it wasn’t im- 
portant?” Taking a hint from the 
courts, the lawyer should neither 


hear nor answer the question; but 
if an answer is coerced, it should be 
that courts are frequently so over- 
burdened that they haven't time to 
write concise opinions. It takes 
more time to take off excess weight 
than it does to put it on. If people 
generally got the idea that portions 
of a court’s opinion were unimpor- 
tant, they’d invariably pick out the 
wrong portions as unimportant— 
and chaos or contempt proceedings 
would follow. The only safeguard 
is massive cultivation of the illusion 
that the mere fact that the words is- 
sue from the courts confers pro- 
found importance upon every one 
of them—even though the last one 
takes a small eternity to get there. 

The remarkable thing is not that 
opinions sometimes contain the ir 
relevant, the immaiterial, the trite, 
but that they contain so little of the 
inutile, the inane, the obscure. 
Courts do not have the privilege of 
spending as much time in research, 
study and thought on each contro- 
versy as the practicing lawyer must 
devote to the proper presentation 
of his case. Courts must decide 
swarms of controversies, and they 
must decide promptly. Occasional 
incorrectness is not too great a price 
to pay for the expeditious disposal 
of litigation. When courts decide, 
they must assign some reason in 
writing, primarily to avoid the ac- 
cusation of capriciousness. It is, of 
course, much easier to reach a de- 
cision than to explain to one’s self 
or to others the basis of the deci- 
sion. Conscientious judges some- 
times mar their excellent decisions 
by their attempts at explanation. 
Theoretically an opinion is a record 
of the mental processes leading to a 
certain result; actually, it may be 
an attempted justification of a 
sound conclusion—or, at least, a con- 
clusion. Lawyers and judges will 
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never agree as to what is and what 
is not important in opinions, be- 
cause the lawyer in reading an opin- 
ion is interested primarily in what 
the court did and the judge in writ- 
ing the opinion is interested primari- 
ly in explaining why he did it. How- 
ever, so far as humanity is concerned 
the presence of the unimportant in 
judicial opinions is nothing momen- 
tous, for judicial opinions generally 
fall within the category of esoteric 
literature—that is, stuff understood 
by or meant for a select few. 

In one sense, everything said in 
opinions is important because ev- 
erything contributes to the revela- 
tion of the personality and mental 
processes of the writer. No judge 
can write anything except as an in- 
dividual human being, and every- 
thing he writes reflects his heredity, 
his environment, his hobbies, his 
aversions, his predilections. In ev- 
ery controversial question the ul- 
timate determination must result 
from the totality of personality. 
Hence clues to a judge’s personality, 
as revealed in his opinions, may dis- 
close what type of argument he is 
allergic to, what type he has de- 
veloped complete immunity to, and 
what type he thoroughly enjoys lap- 
ping up. 


Illusion No. 6: Precedents 
enable a lawyer to predict what 
the courts will do next. 


If lawyers ever lose their capacity 
for believing that precedents en- 
able them to predict what the 
courts will do in the future, they 
would advise their sons to study den- 
tistry or plumbing or some other 
respectable and highly remunera- 
tive profession. A lawyer would ex- 
perience only frustration from his 
practice if candor compelled him to 
advise his client: “The courts held 
this way last month, but heaven 
only knows how they'll hold next 
month!” And the bewildered client 
—what would he do? Probably seek 
a lawyer with more illusions or less 
candor. 

While precedents should serve as 
a basis for an intelligent guess, thei: 
complete reliability for accurate 
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prediction would be precursory to 
the end of jurisprudence. The life- 
blood of a healthy, vigorous, grow- 
ing legal system is reasonable un- 
predictability. Law is the servant of 
mankind, but the law that served 
mankind yesterday may afflict man- 
kind tomorrow. Law to be helpful 
must change as the world changes— 
with the customary judicial lag, of 
course. Courts rely upon two stand- 
ard methods, both involving the 
utilization of precedents, for stimu- 
lating the growth of law in the right 
direction: (1) pumping new mean- 
ings into words used in old opin- 
ions, and (2) fabricating fine dis- 
tinctions. 

The pumping method is fool- 
proof: all the court need say is that 
an opinion written fifty years ago 
indubitably had the present contro- 
versy in mind and had reached the 
correct solution—and who can prove 
otherwise? Shakespeare would have 
made the world’s greatest appellate 
judge, because of his genius for us- 
ing words susceptive to never-end- 
ing pumping with new meanings by 
never-ending generations. That is 
why Shakespeare may safely be quot- 
ed as an authority on most subjects 
even today! 

The fine distinction method is dif- 
ficult, because the fabricating proc- 
ess is subject to public scrutiny. Fine 
distinctions, like slight differences, 
lead to violent controversies; people 
always save their intolerance and 
violent prejudices for slight differ- 
ences. The difficulties in the use of 
the method have not impeded its 
primary function—to correct past er- 
rors without admitting that errors 
have been made. When a lawyer es- 
says a curbstone opinion, he’ll argue 
for hours in support of his unten- 
able position rather than admit a 
blunder. It is just as painful for 
judges as for lawyers to admit mis- 
takes, but there is this difference: 
judges dare not admit mistakes with- 
nut destroying the essential illusion 
of infallibility. Instead of admitting 
past mistakes, they distinguish prior 
»pinions. 

Precedents, strange as it may 
seem, have tremendous therapeutic 






value to the courts. Anyone en- 
trusted with power or authority be- 
comes susceptible to the occupation- 
al disease resulting from the divinity 
virus. The disease resulting from 
that virus is thoroughly enjoyed by 
the victim, but not by his friends. 
The disease is never fatal—unfor- 
tunately. There is no preventive se- 
rum, and the only known palliative 
is a massive dose of humility. Courts 
perform valiant service in keeping 
the divinity virus under control in 
boards, commissions and public ol- 
ficers; but if the virus should be 
transmitted to the judiciary, the 
remedy must be sc!f-administered— 
and it consists of reading past adju- 
dications concerned with limitations 
on judicial authority. If that doesn’t 


help—let us pray! 


Illusion No. 7: The meaning 
of statutes is determined by the 
rules of statutory construction. 


When ill-considered, unwise and un- 
intelligible legislation accomplishes 
its destiny by getting involved in 
litigation, what would the juridical 
Emily Posts Should the 
courts audaciously repeal or amend 
the law, giving as their reason that 
the legislation as enacted was mean- 


advise? 


ingless and stupid besides? All agree 
that would be in extremely bad taste 
—almost vulgar, in fact. The same 
highly desirable results may be 
suavely accomplished by invoking 
the illusion that the meaning of 
statutes is determined by the rules 
of statutory construction. 

The first step is the customary 
pronouncement that it is the func- 
tion of the court to ascertain the 
legislative intent. Since, however, it 
is impossible for a legislative body 
to have any intent as a body, the 
search for the nonexistent intent 
would require, not an illusion, but 
a hallucination. The next step is a 
determination of what modifica- 
tions, additions and deletions are 
required to make the law useful and 
workable. The next step—well, ju- 
dicial legislation is an essential, be- 
neficent function of the courts, pro- 
vided it isn’t called that. While the 
term “judicial legislation” is con- 
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sidered indecent, the act itself is 
highly regarded. The final step is 
the application of the rules of stat: 
rules 
can't do anything by themselves, any 
more than a carpenter’s tools can 
build a house by themselves; more: 


utory construction. Those 


over, there are so many inconsistent, 
conflicting rules that they'd do noth- 
ing except fight among themselves. 
In the hands of a skilled jurist, how- 
ever, the rules can accomplish mir- 
The rules of statutory con- 
struction may be defined as the 
paint which the courts skillfully ap- 
ply to conceal judicial repair jobs 
on defective legislation. 


Illusion No. 8: Briefs and oral 


arguments win cases. 


acles! 


If lawyers didn’t believe that briefs 
won cases, they wouldn't write any; 
if they didn’t believe that oral argu- 
ments won cases—they’d make them 
anyhow. Any illusion that promotes 
the preparation of good briefs cer- 
tainly deserves cultivation. 

The courts are presumed to know 
the law; hence briefs, while useful 
in presenting the facts, are unnec- 
essary for enlightening the courts 
on the law. Briefs are useful, not to 
win cases but to save the courts from 
the drudgery of finding and collat- 
ing cases and arguments which the 
courts might deem useful or neces- 
sary to their decisions. 
Sometimes it is a mistake to include 
in a brief only those arguments that 
seem sound to the lawyer; the law- 
yer’s judgment could be defective, 
or the court might prefer a specious 
argument. Apparently courts have 
inherent power to make a specious 
argument legitimate by adoption. 
Brief writing always involves the 
hazard of including too much or too 
little. Usually the lawyer errs griev- 
ously in the direction of including 
too much, but on rare occasions he 
goes to the other extreme in assum- 
ing that the courts know the ob- 
vious. Of course, what seems obvi- 
ous to the lawyer who has lived 
with a problem for months may re- 
main a secret from a court which 
has time to acquire only a nodding 
acquaintance with the problem. 


support 
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There may be some question as 
to whether the illusion that oral ar- 
guments win cases is good or bad— 
in fact it may be a delusion—but it 
probably has the most durability of 
all illusions. Oral arguments are use- 
ful in saving the courts the search 
and puzzlement involved in ferret- 
ing out the issues in the controver- 
sy, but oral arguments can’t change 
the law and they can’t change the 
facts. The general level of oral argu- 
ments could be improved if certain 
standard types could be exterminat- 
ed: (1) the type that derives its en- 
tire persuasiveness from noise; (2) 
the type that seeks to convince the 
court by inducing fatigue; (3) the 


The Notre Dame Program 
(Continued from page 616) 

How does our use of problems in 
the classroom differ from the hypo- 
thetical questions with which every 
law student long has been familiar? 
For one thing, the conventional hy- 
pothetical begins where the discus- 
sion of a particular case leaves off, 
changing this or that fact or circum- 
stance in order to illustrate the in- 
structor’s discourse upon the gene- 
sis and development and, perhaps, 
the probable future direction of a 
given rule of law. Our problems, on 
the contrary, are problems in their 
own right, not merely appendages to 
a particular case in the book. They 
are stated in full circumstantial de- 
tail; and contain, by design, an ad- 
mixture of irrelevant facts and 
circumstances. Their solution may 
require a grasp not of this or that 
case only but of every case in the 
assignment and, indeed, of cases in 
earlier assignments as well. Thus 
they are not designed merely to il- 
lustrate points made by the instruc- 
tor. They are intended to be grap- 
pled with and worked out by the 
students, on their own, on the basis 


type that consists primarily of a re- 
cital of the attorney’s thoughts and 
beliefs in lieu of more substantial 
authority. When a lawyer reads his 
brief to the court, he is not making 
an oral argument; he is either in- 
timating that the court doesn’t know 
how to read, or confessing that his 
brief is so dismally dull and stuffy 
that no judge would read it volun- 
tarily. There is one sound educa- 
tional basis for an oral argument: 
it affords a lawyer the opportunity 
of hearing the most persuasive, the 
most eloquent, the best delivered ar- 
gument in the world—the one he 
hears himself making to the court. 


of what they should have gotten out 
of the assigned material. 

Again, as in the first year, the con- 
stant purpose is to draw the whole 
class into a Socratic dialogue with 
the instructor, whose principal task, 
now as then, is to ask penetrating 
questions—questions which will stim- 
ulate independent thinking by the 
students. 

In addition to the problems thus 
discussed in class, research problems 
are assigned which the student must 
report on in writing. He has one 
such research problem in each sec- 
ond-year course. The assignments 
are made according to a schedule 
prepared by the second-year instruc- 
tors, working in collaboration, so 
that the student is always at work on 
a research problem but never con- 
fronted by two or more at once. 

In the third year only one re- 
search problem is assigned. The stu- 
dent is required to make a thorough 
study of a live legal problem, select- 
ed by him in consultation with a 
member of the faculty, and to write 
an acceptable report on it. The em- 
phasis here is on research in depth. 

To finish his research problems 
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There are many illusions in the 
legal profession, some pleasing, some 
harmless, some good. The good illu- 
sions are those which serve humani- 
ty by assisting the lawyer in attain- 
ing the satisfaction of living a useful 
life, by assisting the profession 
in maintaining its distinguished in- 
fluence in the community, by assist- 
ing the judiciary in performing its 
functions with dignity and justice. 
Good illusions are cousins to fine 
ideals: they both make the world a 
better place in which to live, not- 
withstanding the unattainability of 
ideals, notwithstanding the bit of 
fantasy in illusions. 


satisfactorily a student must neces- 
sarily go to the library. This is a fur- 
ther great virtue of the problem 
method. Before a man can useé Cases 
and other materials to advantage he 
has to find them. Nor is it enough 
merely to be able to find relevant 
materials in the library. A compe- 
tent lawyer must know how to do 
this readily and with the greatest 
possible economy of time and effort. 
This, too, is an art and requires long 
practice. 


Legal Writing .. . 
A Lost Art 

The research problems have an- 
other advantage. They give the stu- 
dent practice in effective legal writ- 
ing, seemingly almost a lost art. 

To accomplish their purpose, 
however, it is obvious that the re- 
search problems must be carefully 
planned and that the student's work 
must be read, graded and then dis- 
cussed with him. This is an essential 
part of the problem method as we 
understand it at Notre Dame. 

Used with insight and imagina- 
tion, this approach, with the prob- 
lem as the focus, facilitates a grasp 
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by the student of the dynamic qual- 
ity of law; brings home to him that, 
for every legal problem, competing 
solutions press for acceptance; helps 
him to weigh the justice and the 
practical consequences of each of the 
alternatives. In these ways the prob- 
lem method makes for a greater ap- 
preciation by the student of the na- 
ture and potentialities of legal rules 
and principles.’ 

Thus at Notre Dante we pass from 
a case-method emphasis on analysis 
in the first year to a problem-method 
emphasis on synthesis in the second 
and third years; in other words, 
from learning how to master cases 
to learning how to master concrete 
legal problems. 

It is evident that large classes 
would make it impossible to carry 
out effectively the program I have 
been describing. Hence we are com- 
mitted to small classes. I am not 
sure what the optimum size is. At 
present our working hypothesis is 
that a class of thirty-five to forty is 
small enough for active student par- 
ticipation and yet large enough to 
insure adequate competition. So far 
as possible, therefore, we restrict the 
number of students in a class to ap- 
proximately thirty-five. This is ac- 
complished by dividing larger classes 
into sections. 


Comprehensive Exams . . . 
Teaching the Whole Law 
To make law intelligible to stu- 
dents, it is broken down into courses. 
Though the generally accepted cat- 
egories, it may be, could be im- 
proved, some such fragmentation is 
obviously necessary. But it has dis- 
advantages and they are very great. 
Students think in terms of one course 
at a time and have the utmost difh- 
culty in seeing from one subject to 
another. 
At Notre Dame we have instituted 
a system of comprehensive examina- 
tions aimed at this difficulty. Course 


VISITING LONDON FOR THE CONFERENCE? 
No doubt you will wish to bring back seme fine 
quality suits. J. C. Wells, Ltd., craftsmen tailors 
(Established 1862) invite you to visit their estab- 
lishment, 100 yards frem the Westbury Hotel. 
J. C. Wells, Ltd., are thereughly cenversent with 
requirements of the USA as their representatives 
visit USA annually. Real cashmere and tropico! 
suitings o speciaity, J. C. WELLS, LTD., 12. St. 
George Street, Hanover Square, London. W.1. Tel 
MAYioir 0086 
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examinations at the end of each se- 
mester are still given, though the 
customary procedure has been modi- 
fied to the extent that each examina- 
tion contains questions from sev- 
eral courses and there is no label 
putting the student on notice that 
a particular questicn has to do with 
a particular course. The comprehen- 
sive examinations are in addition 
to the course examinations. Except 
in the first year, each comprehen- 
sive examination covers the work 
of three semesters; and each com- 
prehensive question involves more 
than one course. Thus a single ques- 
tion will involve, for example, torts 
and agency, or contracts and corpo- 
rations, or jurisdiction, procedure 
and evidence. 

Just about every question that 
confronts a practitioner is a compre- 
hensive question in that it involves 
more than one of the traditional le- 
gal categories. Yet the conventional 
law-school examination question is 
addressed to a single subject only, a 
subject that is identified for the stu- 
dent in advance. Suppose the medi- 
cal schools addressed themselves to 
the cure of disease on the assump- 
tion that a patient never has more 
than one illness at a time and, there- 
fore, that the role of the physician 
is to cope with a single disorder only 
in an otherwise healthy person. 
Would not that seem unrealistic? On 
the same principle, we have con- 
cluded that comprehensive examina- 
tions are a valuable teaching tool. 

Our comprehensive examinations 
give great importance to systematic 


12. Cf. Vanderbilt, The Future of Legal Ed- 
ucation, 43 A.B.A.J. 207,209 (March, 1957): 
“It is only by exploiting the problem method 
to the utmost in the second and third years 
of law school that I see any pessibility of our 
being able to teach the law as a system along 
with the art of legal reasoning within the 
limits of the three-year law school course.” 

13. Smith, Survey of the Legal Profession: 
Its Scope, Methods and Objectives, 39 A.B.A.J. 
548 (1953). 

14. McCoy, The Legal Profession—a Peda- 
gogical Stepchild, 29 So. Carr. L. Rev. 322, 
325-26 (1956): “ ‘Education,’ said Oliver Wen- 


and continuous review; and this, in 
turn, helps to bring subjects already 
covered into juxtaposition with 
those currently under study. Thus 
both the comprehensive questions 
themselves and the review they make 
necessary facilitate and deepen the 
student’s understanding by helping 
him to see the law as an organic 
whole rather than as a succession of 
unrelated courses. 


Legal Education . . . 
Training for Leadership 


I have been talking about legal 
education on the technical Jevel, 
that aspect of it, in other words, 
which aims at producing technical 
proficiency. But technical proficien- 
cy is not enough. For, in the elo- 
quent words of an eminent practi- 
tioner, 


Under a government of laws the 
lives, the fortunes and the freedom of 
the people are wholly dependent 
upon the enforcement of their consti- 
tutional rights by an independent ju- 
diciary and by an independent Bar. 

The legal profession is a public 
profession. Lawyers are public ser- 
vants. They are the stewards of all the 
legal rights and obligations of all the 
citizens.18 


In short, the “why” is no less im- 
portant than the “what” and the 
“how” of legal education. It will not 
do to train men who are mere legal 
technicians. At Notre Dame we be- 
lieve that law schools must face up 
to the great questions concerning the 
nature of man and society, the origin 
and purpose of law and the law- 
yer’s role in society.'* These ques- 


dell Holmes in 1886, ‘other than self-education, 
lies mainly in the shaping of men’s interests 
and aims. . . So I say the business of a law 
school is not sufficiently described when you 
merely say that it is to teach law or to make 
lawyers. It is to teach law in the grand man- 
ner and to make great lawyers.’ But how can 
one teach law in the grand manner or how 
can a lawyer be great unless the teacher im- 
parts and the prospective lawyer at the be- 
ginning of his studies absorbs into his 
very bones a knowledge and understand- 
ing of the nature and Purpose of law and 
the role of the lawyer in relation to the public 
and the administration of justice?” 
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tions are given searching examina- 
tion in our curriculum, particularly 
in a course on the history of the le- 
gal profession in the first year, a nat- 
ural law seminar in the second year 
and a course on jurisprudence in 
the third year. The first of these is 
without counterpart, so far as I 
know, in any other American law 
school. This course is described in 
our Bulletin as follows: 

History of the Legal Profession— 
Legal history is still written in terms 
of kings and courts and official acts: 
it should be written around practicing 
Jawyers. That is the approach which 
is taken in this course. The origin of 
lawyers is traced and their position 
and function in society throughout 
the ages examined. In the process the 
student is introduced to the great 
men of the profession who have ad- 
vanced the cause of human freedom 
within the framework of orderly gov- 
ernment. Particular attention is di- 
rected to the contribution made by 
lawyers to the rise of Western civili- 
zation and the development of West 
ern thought. The course concludes 
with an examination of the Canons of 
Professional Ethics, for the Canons 
reflect the principles and ideals, the 
courage and devotion of the great 
lawyers who have made the practice 
of law a learned profession dedicated 
to justice. 

Thus, as our Bulletin puts it, the 
Notre Dame Law School “system- 
atically endeavors to illuminate the 
great jurisprudential issues which, 
especially in this fateful age, insist- 
ently press for answer; and to make 
clear the ethical principles and in- 
culcate the ideals which should ac- 
tuate a lawyer. The School believes 
that a lawyer is best served, and the 
community as well, if he possesses 
not only legal knowledge and legal 
skills but also a profound sense of 
the ethics of his profession—and 
something else which the curricu- 
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lum is likewise designed to culti- 
vate: pride in the legal profession 
and a fierce partisanship for justice.” 

How is all this brought down to 
the level of the practical, workaday 
world? By inculcating the approach 
to legal problems which I shall try 
to describe in the next paragraphs. 

The complex phenomenon which 
lawyers know as law is an always un- 
finished product. It may be com- 
pared to a tapestry the weaving of 
which is never done, which repeats 
many of the patterns of the past but 
is constantly adding new patterns 
and variations on old patterns. Ev- 
ery lawyer, whether on or off the 
bench, has a part in the weaving of 
this tapestry and in the process is 
confronted by an endless succession 
of questions for which there is no 
simple, ready-made answer. In every 
case there are problems of appraisal, 
evaluation and choice which—wheth- 
er practitioner or judge—aman 
must somehow solve for himself. Is 
this case really comparable to that? 
Does a certain circumstance present 
here, not present there, alter the 
picture essentially or only in an im- 
material detail? These authorities 
present a persuasive analogy; those 
point just the other way. Always, in 
short, there is more than one possi- 
ble outcome pressing for acceptance. 
A choice must be made. 

How? On what basis? To begin 
with, the alternatives must be tested 
in the light of all available facts, 
including the data of comparative 
law, the social sciences and any oth- 
er fields of learning that may be 
relevant in a given case. I am not 
suggesting that law schools should 
attempt to teach non-law subjects. 
should 
teach; but it cannot be taught as 
we think it needs to be taught with- 
out cultivating on the part of the 
student an awareness of law's de- 


Law is what law schools 
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pendence on all the other disciplines. 

When they have been illuminated 
by all available factual information, 
how are the various alternatives to 
be evaluated? The criteria are work- 
ability and justice. What is worka- 
ble is not necessarily just, but that 
can hardly be just which is unwork- 
able. Initially, therefore, the inquiry 
concerns practicability, viability. 
From there it moves to the greater 
question of justice. In the words of 
Chief Justice Warren, “it is in the 
nature of man to seek justice, and 
the basic purpose of any good legal 
system is to provide it’’.1® 

But what is just in the context of 
a concrete situation? No definition 
can determine that question. Its an- 
swer can come only from a con- 
science informed by the traditions 
and ideals of the legal profession, by 
the values and aspirations of our 
constitutional democracy and by the 
principles of natural law. At Notre 
Dame, it goes without saying, these 
principles, aspirations, values and 
ideals are illumined by the Christian 
tradition of which we are a part. 

We conceive it our duty to habit- 
uate students to seeing in this per- 
spective and approaching in this 
way the problems of choice they will 
never cease to encounter as long as 
they follow the law. 

What I have written is enough, I 
hope, to make clear the main out- 
lines of the Notre Dame program of 
legal education. I make no claim of 
novelty for any individual feature of 
the program. Its merit, in our view, 
consists in the drawing together of 
its component parts into a coherent, 
purposeful, institutional program 
dedicated to the training of lawyers 
who are at once skilled craftsmen 
and equipped for effective leader- 
ship at a critical juncture in the 
affairs of men. 





15. 15 Lecat Am Barrer Case 27 (1956). 
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RATES 20 cents per word for each insertion: 
minimum charge of $2.00 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN BAR ASSOCIATION JOURNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 


THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange, Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC 

tions of esteemed used law books purchased 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase 


Ciarror’s Boox Store, Baton Rouge 2, Louisiana 





UNITED STATES 
cations at regular Government prices. No de- 

posit—Immediate Service—-Write Nationat Law 

Book Company, 1110 13th St., N. W., Washing 

ton, D. C. 

LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. CLARK BoaRDMAN 

Co., Lrp., 11 Park Place, New York City. 








“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H 
HarinG, 15 Park Row, New York 38, N. Y. 





FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes 
ville, Virginia. 





LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue. Invinc Kornus, 516% 
Main St., Vancouver, Washington. 








WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
nents, Second Edition.” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof”, 539 pages, $10.50 delivered. Atsert S 
Osporn, 233 Broadway, New York 7, N. Y. 


LAW BOOKS—WE CAN SUPPLY THE FOL 
lowing sets at this time: U.S. Attorney General 
opinions, complete sets and odd volumes—Decisions 
of the Commissioner of Patents, complete sets or 
odd volumes—U.S. Code Annotated, American 
Law Reports complete including Digest. ALSO, 
the following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour 
nal, Harvard Law Review. Write us for your 
every law book need. DENNIS & CO., INC., 251 
Main St., Buffalo 3, New York. 





FOR SALE: COMPLETE TO MAY 1, 1957: 
Corpus Juris Secundum U. S. Supreme Court 

Digest; A.L.R. 2d Series; Southeastern Reporter; 

Virginia Reports prior to S.E. Box 7 JL-4. 
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HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners 


BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2 
1729. 


CHARLES C. SCOTT, KANSAS CITY, MO 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIc- 
tor 2-8540. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing 
ton. 


M. A. NERNBERG, EXAMINER OF DIS 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911 


DR WILMER SOUDER, CONSULTANT 
Reports. Exhibits. Testimony. 30 years’ ex 
perience in State and Federal Courts while a 
career member Scientific Staff, National Bureau 
of Standards. 3503 Morrison St.. N. W.. Wash 
ington 15, D. C. Phone: WOodley 6-3050 


KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations 
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plete libraries and single sets. Ceci Skxrp- 
vitH, 108 East Fourth Street, Los Angeles 13, 
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needs. Good used law books bought, sold and ex 
anged. (In business 50 years.) THe Harrison 
pany, 93 Hunter Street, S. W., Atlanta 2, 
-orgia. 
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IWEST PRICES USED LAW BOOKS 
complete stocks on hand, sets and texts, Law 
braries appraised and bought. Nationat Law 
BrakyY AppratsaL AssoctaTion, 538 South Dear- 
rn St., Cheago 5, Illinois. 


GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained 
Nation-wide qualification. Member: ASQDE. 
14 South Central, St. Louis 5, Mo. PArkview 
5-9394 


E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate tacts in court. Nationwide expe- 
rience. 





HERBERT J. 


photographer of 


WALTER, EXAMINER AND 
Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
Chicago 2. 





VERNON FAXON, EXAMINER OF QUES. 

tioned documents. Opinions rendered re: 
Handwriting, typewriting, erasures, interlinea- 
tions, substitutions on wills, deeds, contracts, 
books of account, and all kinds of documents. Suite 
1408, 134 North LaSalle Street, Chicago 2, Ill. 
Telephone: CEntral 6-1050 





HARRY M. ASHTON, 3601 EDWARDS 

Road, Cincinnati 8, Ohio. Telephone East 
1-6704, or Willow 1-3019. Over 30 years with 
Post Office Department. Qualified in all courts. 
Completely equipped laboratory for handling all 
types of document problems. Member American 
Academy of Forensic Sciences. Listed in Martin- 
dale-Hubbell Law Directory. 





RICHARD BOWEN—26 YEARS’ EXPERI- 
ience. Photo and laboratory equipment. 10023 
Hubbell Ave., Detroit 27, Mich. VErmont 7-6454. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al- 
terations, etc. Portable laboratory equipment. 
Reports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., Jack- 
son 5-1711. 
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FINE OPPORTUNITY AVAILABLE WITH 

outstanding firm in large Ohio city. Qualifica- 
tions: five to ten years’ experience in the trial of 
civil actions in State and Federal courts. Please 
send detailed summary, including age, education, 
experience and marital status, all of which will 
be treated as confidential. Reply Box 7JN-1. 





MISCELLANEOUS 





RESEARCH, FAMILY HISTORIES, SOUTH- 
ern Court house records. Census, pensions, pas- 
senger lists. Member American Association Uni- 
versity Women. Janye Garlington Pruitt, 892 Na- 
tional Press Building, Washington 4, D. C. 


WHEN IN EUROPE—ALAN McAFEE LTD., 
Bespoke Shoemakers, 38, Dover Street, Lon- 
don, welcome you to their showrooms. 


CHARLES PEET & CO. LTD., 2 CORK 

Street, London, W.1. Phone: Reg 5462. An 
old established family firm of Craftsman Tailors 
of the highest reputation. Enquiries welcomed and 
on request the names of prominent American 
lawyers who are our patrons will be submitted 
for reference. Should you be visiting this country 
in the near future we shall be pleased to welcome 
you and assure you that everything will be 
done to ensure your complete satisfaction. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench “and bar. 
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POSITIONS WANTED 





MILITARY ATTORNEY, AGE 28, NEW YORK 

Bar, B.A.; LL.B.; St. John’s; top 10%. Trial 
experience. Desires association with New York 
firm or corporation in September. Box 7MY-2. 





THOROUGHLY CAPABLE, SUCCESSFUL 
attorney with excellent trial and appellate 
background; heavy corporate experience during 


past ten years; expert draftsman; seeks reloca- 





tion with growing firm. Inquiries welcome. Box 
7MY-5. 
ATTORNEY, 34, MARRIED, 5 YEARS’ 


private practice, desires association with law 


firm or responsible position with corporation. 
Box 7JL-2. 
Activities of Sections 


(Continued from page 654) 
ward a clarification of this prob- 
lem. 

Alfred F. Conard, Professor of 
Law at the University of Michigan 
Law School, reviewed the efforts of 
his Committee on Simplification of 
Security Transfers by Fiduciaries 
and discussed the Committee’s Mod- 
el Act which is being sponsored in a 
number of jurisdictions, particularly 
in Illinois, which is expected to 
adopt it. Professor Conard also 
stated that the Model Act will be 
considered by the National Confer- 
ence of Commissioners on Uniform 
State Laws at its New York state 
meeting. 

A final paper was given by Fran- 
cis P. McGuire, of the Connecticut 
General Life Insurance Company of 
Hartford, Connecticut, on “Basic Es- 
tate Planning”. Mr. McGuire out- 
lined the importance of the attor- 
ney’s making a complete inventory of 
the client’s estate in preparing his 
will. He further indicated various 
methods of testamentary and inter 
vivos disposition of property to effect 
tax savings. 

The Council of the Section met 
on Saturday, May 11, to complete 
its programs for the New York and 
London meetings. 

Edward C. King, Chairman of the 
Section, later announced the pro- 
gram for the meetings. The follow- 
ing are the topics to be presented on 
Friday, July 12, in the Jade Room of 
the Waldorf-Astoria: 

“Title and Marketability Problems 


ATTORNEY, 35, with concentrated experience 
in federal tax, civil trials and administrative 

practice, desires opportunity with law firm or 

corporation. Resume upon request. Box 7JL-3. 


TAX MAN. SOUND TRAINING AND 

practical experience. Have successful tax and 
accounting practice, but prefer opportunity to 
advance in legal aspects of tax work. Seek posi- 
tion in tax research for legal firm. Above 
average intelligence; experienced in assembling 
and correlating data; background in free lance 
writing. Have own excellent tax library. Starting 
salary secondary to future possibilities. Box 7JL-5. 


SECRETARY, legal, judicial, competent, trust- 

worthy, desires locate West Coast. Prefer fed- 
eral courts or other governmental capacity. Eight- 
een years State and Federal service. Present salary 
$5,200. In California month of August. Box 
7JL-6. 








Occasioned by Abandoned Rights of 
Way”, Willard L. Eckhardt, Colum- 
bia, Missouri; 

“Effects of Rights of Entry and 
Restrictive Covenants on Marketa- 
bility of Title”, John C. Payne, Uni- 
versity, Alabama; 

“The Disposition of Oil and Gas 
Interests”, Cecil N. Cook, Houston, 
Texas; 

“New Developments in Zoning”, 
Allison Dunham, Chicago, Illinois; 

“Constructive Trusts in Probate 
Proceedings”, Paul E. Iverson, Los 
Angeles, California; 

“Estate Planning, 1957—The Law- 
yer Quarterback”, Harrison F. Du- 
rand, New York, New York; 

“Taxation of Parents on Trust In- 
come Paid to Children”, William K. 
Stevens, Chicago, Illinois; 

“The Trustee, the Stock Market 
and the Measure of Damages”, Dan- 
iel G. Tenney, Jr., New York, New 
York. 

Members attending the London 
meeting will hear, on July 26 at the 
Grosvenor House, two British bar- 
risters who will give a discussion of 
great interest to the profession: 

“Public Control of Land”, R. E. 
Megarry, Q. C., Lincoln’s Inn; 

“The Bread and Butter Practice 


of the Average Solicitor”, Edward 
F. George. 


SECTION OF 
JUDICIAL ADMINISTRATION 


The Section of Judicial Adminis- 
tration sponsored an outstanding 
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ROBES 


JUDICIAL ROBES CUSTOM TAILORED--: 
The best of their kind—satisfaction guaranteed 
—Catalog | sent on request. Bentiey & Siwon, 

Inc., 7-9 West 36th St.. New York 18 N. ¥ 








TECHNICAL SERVICES AVAILABLE 


SCIENTISTS AND ENGINEERS AVAIL. 
able for consultation and court testimony. Box 
6JL-2. 








CONSULTING BIOLOGISTS — POLLUTION 
Effects and Water Quality, fresh and saltwater 
Investigations. Reporte, Court Testimony Thomas 
Dolan, Charles B. Wurtz, PhD. 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 


program at the Denver Regional 
Meeting on May 9 and 10, 1957. 
This program was planned and con- 
ducted jointly with the Annual 
Meeting of the Judicial Conference 
for the Tenth Circuit. 

On Tuesday, May 9, Associate 
Justice Brennan of the United States 
Supreme Court spoke at a judicial 
luncheon on the subject of court 
administration. 

The afternoon session of the Sec 
tion’s program on May 9, 1957, was 
devoted to a symposium on pretrial 
which was held in the United States 
Courthouse. Mr. Justice Brennan 
again spoke briefly on the impor- 
tance of pretrial in judicial admin- 
istration. Duke Duvall, of the Okla- 
homa City Bar, and a member of 
the Tenth Circuit's Pretrial Commit- 
tee presented a cheeklist for the 
guidance of the Bench and Bar in 
the pretrial of the mine-run tort 
cases. Melvin M. Belli, of the San 
Francisco Bar, followed with a dis- 
cussion on the subject, “Is Pretrial 
Destroying the Art of Advocacy?” 

On May 10, 1957, the Section of 
Judicial Administration again met 
jointly with the annual Judicial Con- 
ference of the Tenth Circuit. Judge 
Alfred P. Murrah reported on the 
activities of the group of federal 
judges appointed by the Chief Jus- 
tice of the United States to make a 
special study of the so-called “big 
case”. Judge Irving Kaufman of the 
United States District Court for the 
Southern District of New York fol- 
lowed with a report on pretrial ac- 
tivities in his district. 
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LEGAL 
PROBLEMS 


with 


AMERICAN JURISPRUDENCE 


Turn confidently to American Jurisprudence whenever you have 

a legal problem calling for case authority, rules and interpretations. 
Governing principles of the law are set forth succinctly, 

and their qualifications, limitations and exceptions fully stated. 
Am Jur is your complete, modern and reliable text statement of the law. 
It is your quick answer book for all kinds of problems 


- + + really indispensable to a modern and busy lawyer’s library. 
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